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Complaint 

UNITED STATES OF AMERICA 
Before Federal Trade Commission 

8872 

In the Matter of Ger-Ro-Mar, Inc., a corporation, d/b/a 
S’Tnbra’ette, and Carl G. Simonsen, individually and 
as President of Ger-Ro-Mar, Inc. 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act (Title 15, U.S.C., Section 41 et seq.), and by 
virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ger-Ro- 
Mar, Inc., a corporation, d/b/a Symbra’ette, and Carl G. 
Simonsen, individually and as President of Ger-Ro-Mar, 
Inc., more particularly described and referred to herein¬ 
after as Respondents, have violated the provisions of Sec¬ 
tion 5 of he Federal Trade Commission Act, and it appear¬ 
ing to the Commission that a proceeding by it would be in 
the public interest, hereby issues its complaint, stating its 
charges as follows: 

Paragraph One: Respondent Ger-Ro-Mar, Ine. (here¬ 
inafter sometimes referred to as Ger-Eo-Mar or Sym¬ 
bra’ette) is a corporation organized in 1963, and is existing 
and doing business under and by virtue of the laws of 
the State of California. Respondent Ger-Ro-Mar main¬ 
tains its home office aud principal place of business at 460 
Meridian Avenue, San Jose, California. 
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Respondent Carl (i. Simonsen is an individual and is 
President and a director of Ger-Ro-Mar. Respondent 
Simonsen founded Ger-Ro-Mar, instituted the Ger-Ro-Mar 
marketing program and distribution policies, and lias been 
and is responsible for establishing, supervising, directing 
and controlling the business activities and practices of 
Ger-Ro-Mar. His ..office address is the same as that of 
Ger-Ro-Mar. 

Symbra’ette is a name registered and copyrighted to 
Ger-Ro-Mar, under which said Respondent sometimes does 
business, under which many of its products are sold, under 
which the activities hereinafter more fully described are 
sometimes known, and under which hereinafter the acts 
and practices of Ger-Ro-Mar may be set forth. 

Paragraph Two: Ger-Ro-Mar is now, and for some time 
last past has been, engaged in the advertising, offering for 
sale, sale, and distribution of brassieres, girdles, swim¬ 
wear, wigs and lingerie to the public under the “Sym¬ 
bra’ette” marketing system, and is inducing, and has in¬ 
duced, persons to invest substantial sums of money in its 
multilevel marketing program as hereinafter more fully 
described. Ger-Ro-Mar’s sales to distributors have grown 
from $36,832.91 in 1965 to $2,054,1250.62 in 1969. 

Paragraph Three: In the course and conduct of its busi¬ 
ness, Ger-Ro-Mar now causes, and for some time last past 
has caused, its products, when sold, to be shipped from its 
principal place of business in California to purchasers 
thereof located in various states of the United States, and, 
in the course of establishing and maintaining its multilevel 
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marketing program, lias transmitted and caused to be 
transmitted contracts, promotional material, and various 
business papers to persons located in various states of 
the United States, and maintains, and at all times men¬ 
tioned herein has maintained, a substantial course of trade 
in said products in commerce, as “commerce” is defined in 
th< federal Trade Commission Act. 

Paragraph Four: Except to the extent that actual and 
potential competition has been lessened, hampered, re¬ 
stricted, and restrained by reason of practices hereinafter 
alleged, Ger-Iio-Mar’s distributors and dealers, in the 
course and conduct of their business in distributing, of¬ 
fering for sale, and selling of Symbra'ette products, are 
in substantial competition in commerce •with one another, 
and Ger-Ro-Mar and its distributors are in substantial 
competition in commerce with other firms or persons en¬ 
gaged in the manufacture or distribution of similar prod¬ 
ucts. 

Paragraph Five: Ger-Ro-Mar has formulated a distribu¬ 
tion system involving distributors at wholesale and retail 
levels, and has published its marketing plan or distribu¬ 
tion policies which are set forth in Symbra’ette’s price lists, 
discount schedules, marketing manuals, sales bulletins, 
order forms, pamphlets, and odier materials and litera¬ 
ture. To effectuate and carry out the aforesaid distribu¬ 
tion system, policies, or plan, Ger-Ro-Mar and its dis¬ 
tributors have entered into certain contracts, agreements, 
combinations, or conunon understandings hereafter more 
fully deoctibed. 


I 


V 
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Paragraph Six: The Symbra’ette marketing plan is a 
distribution network which allows a potential distributor 
to enter at any one of three levels, i.e., “Key Distributor,” 
“Senior Key,” or “Supervisor,” and eventually qualify at 
a fourth and fifth level, that of District Manager and Re¬ 
gional Manager. One enters into the Symbra’ette distribu¬ 
tion system by investing a sum of money for the purchase 
of merchandise from Symbra’ette or its distributors. All 
distributors, except for the Key Distributors (herein¬ 
after sometimes referred to as Keys), buy directly from 
Symbra'ette. A distributor’s gross profit is the difference 
between the price or nrices lie pays for Symbra’ette prod¬ 
ucts and the price at which he sells them, p’us overrides on 
sales made bv those people he has recruited to sell, and 
overrides on sales made by recruits’ recruits ad infinitum. 

a. Key Distributor—Key Distributors purchase their 
products for resale at .’15% oil' the retail list price, 
known by Symbra’ette as the retail purchase volume 
(or R.P.V.). A Key must purchase his goods from his 
sponsor. Monthly minimum mirchases of $100 in 
terms of retail list price are required, as well as an 
initial investment of $000 (retail list price) worth of 
merchandise. 

b. Senior Key—Senior Keys purchase their needs di¬ 
rectly from Symbra’ette at 40% off the retail list price 
for sale to Keys or the general public. There is no 
limit to the number of distributors who may be re¬ 
cruited, nor is there a limit as to the size of any dis¬ 
tributor’s organization. A Senior Key’s organization 
includes all persons whom he supplies with products. 
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A Senior Key receives no override, but earns a 5% 
profit on sales to his Key Distributors. 

Individuals who desire to start as Senior Keys must 
purchase an initial inventory of $1,000 in terms of 
retail list prices, and must maintain a monthly pur¬ 
chase volume of $500 (retail list price) worth of mer¬ 
chandise. 

c. Supervisor—Supervisors purchase their products 
for resale at 45% off the retail list price, and uurchase 
from Symbra’ette. A Supervisor's organization in¬ 
cludes all persons whom he supplies with products, 
whom he recruits, or upon whose purchases he receives 
an override. 

An individual who desires to start as a Supervisor 
is required to purchase an initial inventory valued at 
$3,000, and lus organization must maintain a monthly 
inventory purchase volume of $1,500. A Supervisor 
earns a 5% override on purchases made by his Senior 
Keys and a 10% profit on purchases made by his Key 
Distributors, lie also receives a 2% override on pur¬ 
chases made by Ids directly recruited Supervisor’s 
group. 

d. District Manager—A District Manager purchases 
products from Symbra’ette at a 50% discount from 
suggested resale price. 

A District Manager’s personal group includes his 
directly sponsored Supervisors’ entire groups, and his 
directly sponsored Senior Keys’ entire groups, and 
his directly sponsored Keys. 


i 
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A District Manager and his organization must in¬ 
itially purchase a dollar volume of $7,500 inventory 
for one month and must maintain a monthly purchase 
volume of $3,000. One cannot “begin” as a District 
Manager, but, rather, must “work” his way to this 
position, by having recruited at least 5 people who 
reach Senior Key or Supervisor positions in his or¬ 
ganization. 

A District Manager earns a 15% profit on purchases 
of his Keys, 10% override on purchases of his Senior 
Keys, 5% override on his Supervisors’ purchases, 3% 
override* on the purchases of his directly sponsored 
District Manager’s sales group, and 1% on the pur¬ 
chases of indirectly sponsored District Manager’s per¬ 
sonal group, lie also earns a cash car allowance of 
$150 on R.P.V. of $7,500 per month of his personal 
group. 

e. Regional Manager: 

The highest level one can reach in Symbra’ette is 
that of a Regional Manager. A Regional Manager buys 
his products at a 55% discount from Symbra’ette. 

The personal group of a Regional Manager includes 
his directly sponsored District Managers’ entire 
groups, his directly sponsored Supervisors’ entire 
groups, his directly sponsored Senior Keys’ entire 
groups, and his directly sponsored Keys. 

A District Manager’s personal group R.P.V. must 
reach $25,000 in one month in order to entitle that 
District Manager to ascend to the position of Regional 
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Manager. Thereafter, a monthly minimum R.P.V. of 
$12,500 is required. 

A Regional Manager earns a 20% profit on purchases 
of his Keys, a 15% override on his Senior Keys’ pur¬ 
chases, a 10% override on his Supervisors’ purchases, 
a 5% override on his directly sponsored District Man¬ 
agers’ purchases, 1% on his indirectly sponsored Dis¬ 
trict Managers’ purchases, 3% on his directly spon¬ 
sored Regional Manager’s personal group purchases 
and 1% on his indirect Regional Manager’s personal 
group purchases. He also earns, a $200 cash car allow¬ 
ance on $17,500 monthly personal group R.P.V. 

Paragraph Seven: Pursuant to and in furtherance and 
effectuation of the aforesaid agreements and planned com¬ 
mon courses of action, Ger-Ro-Mar has: 

(A) required all distributors to adhere to the Sym- 
bra’ette marketing plan, and all distributors have ac¬ 
tually or impliedly agreed to abide by all rules and 
regulations established by Symbra'ette in furtherance 
of the marketing plan, and to abide by all amendments 
or changes. 

(B) entered into contracts, agreements, combinations, 
or understandings with each of its distributors where¬ 
by said distributors agree to maintain the resale prices 
established and set forth by the company, notwith¬ 
standing that some of such distributors are located 
in states which do not have fair trade laws. 

(C) entered into contracts, agreements, combinations, 
or understandings with each of its distributors where- 
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by said distributors are restricted as to their sup¬ 
pliers and customers. More specifically; 

1) Distributors agree to purchase merchandise 
only from Respondent or, in the case of a Key Dis¬ 
tributor, only from his sponsor, i.e., the distribu¬ 
tor who introduced him to Symbra’ette 

2) Distributors agree to restrict the retail sales 
and display of Symbra’ette products through au¬ 
thorized retail channels, i.e., direct home sales, 
home service routes, exclusive boutiques or similar 
establishments where custom fitting is done, and 
establishments where no competitive line is sold. 
Commercial retail markets are not authorized. 

3) Distributors agree that each customer belongs 
to the distributor who originally acquired that 
customer. 


Count I 

Alleging violation of Section 5 of the Federal Trade 
Commission Act, as amended, by Respondents. 

Paragraph Eight: The allegations of Paragraphs One 
through Seven are incorporated by reference as if fully 
set forth verbatim. 

Paragraph Nine: Ger-Ro-Mar's merchandising program 
is in the nature of a lottery. A lottery involves three ele¬ 
ments. These are: 1) a prize, 2) according to chance, 
and 3) for a consideration. 

Open-ended multilevel marketing plans offer as a prize 
the profits, commissions and/or overrides accruing to the 
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recruiter on sales made to the distributors whom he re¬ 
cruits, sales made to their recruits, etc. 

Mathematical laws of geometric progression require that 
saturation must ultimately occur. The chance aspect of 
open-ended, multilevel marketing programs is that the 
“prizes are dependent upon factors outside of the control 
of individual participants, such as the number of p- : 
participants in the program, the time at which an mu. 
vidual enters the program, the degree of market saturation 
which has already occurred when an individual enters the 
program and the prospects of that indvidual’s recruits of 
continuing the recruiting chain. 

The consideration is the money paid to Ger-Ro-Mar by 
distributors for the purchase of products for resale. 

Sales methods involving the use of lottery devices in the 
sale and distribution of merchandise to the public are in 
contravention of the established public policy of the United 
States, are to the prejudice of the public, and constitute 
unfair acts and practices within the intent and meaning of 
the Federa 1 Trade Commission Act. Respondents’ open- 
ended multilevel marketing plan is in the nature of a lot¬ 
tery, and therefore constitutes unfair acts and practices 
in commerce within the intent and meaning of the Federal 
Trade Coimnission Act. 


Count II 

Alleging further violation of Section 5 of the Federal 
Trade Commission Act, as amended, by Respondents. 

Paragraph Ten: The allegations of Paragraphs One 
through Seven are incorporated by reference in Count I 
as if fully set forth verbatim. 
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Paragraph Eleven: Ger-Ro-Mar's open-ended multilevel 
marketing program holds out to prospective distributors 
the lure of making large sums of money, through a virtually 
endless chair of recruiting additional participants and 
from various commissions, overrides or other compensation 
on the sales and/or further recruiting activities of their 
own recruited distributors or distributors in their organiza¬ 
tions. 

The operation of the program contemplates geometrical 
increases in the number of distributors to insure partici¬ 
pants the earnings represented and impliedly realizable 
from the program. However, because the over-all number 
of potential participants remains relatively constant, the 
participants may be, and in a substantial number of in¬ 
stances will be, unable to find additional investors in a 
given community or geographical area by the time they 
enter Respondents’ merchandising program. This comes 
about because the recruiting of participants who came into 
the program at an earlier stage may have already ex¬ 
hausted the number of prospective participants. 

Respondents represent in their promotional material that 
each distributor can recruit five persons per month. Based 
upon a geometrical progression of five additional recruits 
per month per distributor, the number of additional par¬ 
ticipants in each distributor's organization at each monthly 
stage of growth would increase at such a rate that at the 
end of twelve months (giving effect to the continuing proc¬ 
ess of recruitment as contemplated under Respondents’ 
marketing plan) there would be an aggregate in excess 
of 244,000,000 participants in the marketing organization. 
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Ger-Ro-Mar’s recruitment program must ultimately col¬ 
lapse when the number of potentially available distributors 
which can be recruited to serve a particular area is ex¬ 
hausted, and/or the distributors theretofore recruited have 
so saturated the area with distributors as to render it vir¬ 
tually impossible to recruit any more. Consequently, while 
participants entering the program early may realize profits 
through recruiting, those coming in at later stages will 
find recruiting more difficult and ultimately impossible, re¬ 
sulting in the diminishment or lack of profits, based on re¬ 
cruiting. of the later entrants. 

For the foregoing reasons, Ger-Ro-Mar’s open-ended 
multilevel merchandising program is operated in such a 
manner that the realization of financial gains is often predi¬ 
cated upon the exploitation of others who have been in¬ 
duced to participate therein, and who have virtually no 
chance ol receiving the kind of return on their investment 
implicit in said merchandising program. Therefore, the 
use by Respondents of the above-described multilevel mer¬ 
chandising program in connection with the sale of their 
merchandise was and is an unfair method of competition in 
commerce, and was and is an unfair and deceptive act and 
practice in commerce within the intent and meaning of Sec¬ 
tion 5 of the Federal Trade Commission Act, as amended. 

Count III 

Alleging further violation of Section 5 of the Federal 
Trade Commission Act, as amended, by Respondents. 

Paragraph Twelve: The allegations of Paragraphs One 
through Seven are incorporated by reference in Count III 
as if fully set forth verbatim. 
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Paragraph Thirteen: In the course and conduct of its 
business, and for the purposes of inducing the participation 
by others in its marketing program and the sale of its mer¬ 
chandise, by and through statements and oral representa¬ 
tions, and by means of brochures and other written ma¬ 
terial, Ger-Ro-Mar and its representatives represent, and 
have represented, directly or by implication, that: 

1. It is not difficult for participants to ascend to a higher 
level of distribution within the marketing chain so as to 
increase their chances of recouping their investments and 
of earning the represented profits. 

2. All participants in the marketing program have the 
potentiality and reasonable expectancy of receiving large 
profits or earnings. 

3. The marketing program is commercially feasible for 
all participants, and the supply of available entrants and 
investors is virtually inexhaustible. 

Paragraph Fourtr n: In truth and in fact, 

1. It is difficult for participants to ascend to a higher 
level of distribution within the marketing chain so as to 
increase their chances of recouping their investments and 
of earning the profits represented by Respondents in their 
promotional and other materials. 

2. All participants in Respondents’ marketing program 
do not have the potentiality and reasonable expectancy of 
receiving large profits or earnings. 
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3. Respondents’ marketing program is not commercially 
feasible for all participants, and, by the very nature of the 
said marketing plan as herein described, the supply of 
available entrants and investors must ultimately be ex¬ 
hausted. 

Therefore, the statements and representations as set 
forth in Paragraphs Twelve and Thirteen have been, and 
are, false, misleading and deceptive, and constitute unfair 
and deceptive acts and practices in commerce and unfair 
methods of competition in commerce in violation of Section 
5 of the Federal Trade Commission Act, as amended. 

Count IV 

Alleging further violation of Section 5 of the Federal 
Trade Commission Act, as amended, by Respondents. 

Paragraph Fifteen: The allegations of Paragraphs One 
through Seven are incorporated by reference in Count IV 
as if fully set forth verbatim. 

Paragraph Sixteen: The acts, practices, and methods of 
competition engaged in, followed, pursued, or adopted by 
Respondents, and the combinations, conspiracies, agree¬ 
ments, or common understandings entered into or reached 
between and among the Respondents and others not parties 
hereto are unfair methods of competition and are to the 
prejudice of the public because of their dangerous tendency 
toward, and the actual practice of, fixing, maintaining, or 
otherwise controlling the prices at which the Symbra’ette 
products are resold, in both the wholesale and retail mar¬ 
kets, and fixing, maintaining, or otherwise controlling the 
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various fees, bonuses, rebates, or overrides required to be 
paid by one distributor or class of distributors to another 
distributor or class of distributors. 

Said acts, practices, and methods of competition con¬ 
stitute an unreasonable restraint of trade and an unfair 
method of competition in commerce in violation of Section 
5 of the Federal Trade Commission Act, as amended. 

Count V 

Alleging further violation of Section 5 of the Federal 
Trade Commission Act, amended, by Respondents. 

Paragraph Seventeen: The allegations of Paragraphs 
One through Seven are incorporated by reference in Count 
V as if fully set forth verbatim. 

Paragraph Eighteen: The acts, practices, and methods 
of competition engaged in, followed, pursued, or adopted 
by Respondents, and the combinations, conspiracies, agree¬ 
ments, or common understandings entered into or reached 
between and among the Respondents and their distributors 
hereto constitute unfair methods of competition in that 
they result in, or have a dangerous tendency toward re¬ 
stricting the customers to whom the Symbra’ette distribu¬ 
tors may resell their products; restricting the source of 
supply from which distributors may purchase their prod¬ 
ucts; and restricting their distributors to reselling their 
products through specified retail channels. 

Said acts, practices, and methods of competition consti¬ 
tute an unreasonable restraint of trade and an unfair 
method of competition in commerce within the intent and 
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meaning of Section 5 of the Federal Trade Commission Act, 
as amended. 

Wherefore, the premises considered, the Federal Trade 
Commission on this 24th day of November, A.D., 1971, is¬ 
sues its complaint against said Respondents. 

Notice 

Notice is hereby given to each of the respondents herein¬ 
before named that the 17th day of January A.D. 1972, at 
10 A.M. o’clock is hereby fixed as the time and Federal 
I rade ( ommission Offices, 1101 Bldg., 11th & Pennsylvania 
Avenue, N. W., Washington, B. C. 20580 as the place when 
and where a hearing will be had before a hearing examiner 
ol the I* ederal Trade Commission, on the charges set forth 
in this complaint, at which time and place you will have 
the right under said Act to appear and show cause why an 
order should not be entered requiring you to cease and 
desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to 
file with the Commission an answer to this complaint on or 
before the thirtieth (30th) day after service of it upon 
you. An answer in which the allegations of the complaint 
are contested shall contain a concise statement of the facts 
constituting each ground of defense; and specific admis¬ 
sion, denial, or explanation of each fact alleged in the com¬ 
plaint or, if you are without knowledge thereof, a statement 
to that effect. Allegations of the complaint not thus an¬ 
swered shall be deemed to have been admitted. 

If you elect not to contest the allegations of fact set forth 
in the complaint, the answer shall consist of a statement 
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that you admit all of the material allegations to be true. 
Such an answer shall constitute a waiver of hearings as to 
the facts alleged in the complaint, and together with the 
complaint will provide a record basis on which the hearing 
examiner shall file an initial decision containing appropri¬ 
ate findings and conclusions and an appropriate order dis¬ 
posing of the proceeding. In such answer you may, how¬ 
ever, reserve the right to submit proposed findings and 
conclusions and the right to appeal the initial decision to 
the Commission under Section 3.52 of the Commission’s 
Rules of Practice for Adjudicative Proceedings. 

Failure to answer within the time above provided shall 
be deemed to constitute a waiver of your right to appear 
and contest the allegations of the complaint and shall au¬ 
thorize the hearing examiner, without further notice to 
you, to find the facts to be as alleged in the complaint and 
to enter an initial decision containing such findings, appro¬ 
priate conclusions and order. 

'I he lollowing is the form of order which the Commission 
has reason to believe should issue if the facts are found as 
alleged in the complaint. If, however, the Commission 
should conclude from record facts developed in any adjudi¬ 
cative proceedings in this matter that the proposed order 
provisions as to Ger-Ro-Mar, Inc., doing business as 
Symbra’ette, and Carl G. Simonsen might be inadequate 
fully to protect the consuming public, the Commission may 
order such other relief as it finds necessary or appropriate. 

It is ordered that respondents Ger-Ro-Mar, Inc., a cor¬ 
poration doing business as Symbra’ette, and its officers, 
and Carl G. Simonsen, individually and as an officer of said 
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corporation, and respondents’ agents, representatives, suc¬ 
cessors and assigns, employees, directly or through any cor¬ 
porate or other device in connection with the advertising, 
oil* ling lor sale, sale, or distribution of brassieres, girdles, 
lingeiie, wigs, or of other products or of distributorships of 
franchises in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Operating or participating, directly or indirectly, in 
the operation of any open ended, multilevel (pyramid) 
marketing program wherein the financial gains to the par¬ 
ticipants are dependent in any manner upon the continued 
recruitment of other participants. 

2. Offering to pay, paying, or authorizing payment of 
any bonus, override, commission, cross-commission, dis¬ 
count, rebate, dividend, or other consideration to any per¬ 
son, firm, or corporation in connection with the sale of any 
product or service unless such person, firm, or corporation 
Performs a bona fide and essential supervisory, distributive, 
selling, or soliciting function in the sale and delivery of 
such products to the ultimate consumer. 

3. Using any marketing program: 

(a) Wherein any finders’ fee, bonus, override, com¬ 
mission, cross-commission, discount, rebate, dividend, 
or other compensation or profit inuring to participants^, 
therein is dependent on the element of chance dominat¬ 
ing over the skill or judgment of the participants; or 
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(1)) Wherein the judgment or skill exercised by the 
participants has no appreciable effect upon any finders’ 
fee, bonus, override, commission, cross-commission, 
discount, rebate, dividend, or other compensation or 
profits which the participants may receive; or 

(c) Wherein the participants are without that de¬ 
gree of control over the operation of such plan that 
will enable them substantially to affect the amount of 
any finders’ fee, bonus, override, commission, cross¬ 
commission, discount, rebate, dividend, or other com¬ 
pensation or profit which they may receive or be en¬ 
titled to receive. 

4. Representing, directly or by implication, that the 
supply of available participants in respondents’ marketing 
program is inexhaustible; or misrepresenting, in any man¬ 
ner, the availability of such participants. 

5. Representing, directly or by implication, that re¬ 
spondents’ marketing program, or any other sales pro¬ 
gram which respondents may organize, can be successful 
for each participant. 

6. Representing, directly or by implication, that partici¬ 
pants in respondents’ marketing program will earn or 
receive any stated or gross or net amounts; or representing, 
in any manner, the past earnings of participants, unless, in 
fact, the past earnings of a substantial number of partici¬ 
pants in the community or geographical area in which such 
representation is made, have been achieved as represented, 
and that the representation accurately reflects those aver- 
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age earnings under circumstances similar to those of the 
participant, or prospective participant, to whom the repre¬ 
sentation is made. 

7. Entering into, maintaining, promoting, or enforcing 
any contract, agreement, understanding, marketing system, 
or course of conduct with any dealer or distributor which 
may have the effect of, or does: 

(a) Fix, establish, or maintain the prices upon which 
such goods or commodities may be resold, except that 
in those states having Fair Trade Statutes, respondents 
may maintain and enforce any contract, understanding, 
or agreement which establishes or maintains the prices 
upon which their goods or commodities may be resold, 
pursuant to the provisions of the aforesaid Fair Trade 
Statutes. 

(b) Require any distributor to enter into a contract, 
agreement, understanding, marketing system, or course 
ot conduct which fixes, establishes, or maintains the 
prices upon which such goods or commodities may be 
resold, except that in those states having Fair Trade 
Statutes, respondents may require any person to enter 
into a contract, agreement, understanding, marketing 
system, or course of conduct which establishes or main¬ 
tains the prices upon which such goods or commodities 
may be resold pursuant to the provisions of the afore¬ 
said Fair Trade Statutes. 

(c) Prevent any distributor, by contract or other¬ 
wise, from selling his merchandise to a buyer under 
such terms and conditions to which said distributor 
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and buyer may mutually agree, except that, in those 
states having Fair Trade Statutes, respondents may 
maintain and enforce any contract, agreement, or 
understanding which establishes or maintains the prices 
upon which said goods or commodities may be resold, 
pursuant to the provisions of the aforesaid Fair Trade 
Statutes. 

(d) Require any person to enter into a contract, 
agreement, understanding, marketing system, or course 
of conduct pursuant to which said distributor is to 
refrain from selling any merchandise in any quantity 
to any specified person, class of persons, business, or 
class of businesses. 

8. Engaging, either as part of any contract, agreement, 
understanding, or course of conduct w’ith any distributor or 
dealer of any such goods or commodities, or individually 
and unilaterally, in the practice of: 

(a) Publishing or distributing, directly or indirectly, 
any resale price, product price list, order form, report 
form, or promotional material which employs resale 
prices for such goods or commodities without stating 
clearly and visibly in conjunction therewith the follow¬ 
ing statement: 

“The prices quoted herein are suggested prices only 
for non-fair trade states—Symbra’ette Distributors are 
free to determine their owm resale prices, except that, 
in those states having Fair Trade Laws, Symbra’ette 
Distributors are to retail the merchandise at those 
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prices established by the company in accordance with 
the said Fair Trade Statutes.” 

(b) Publishing or distributing, directly or indirectly, 
any sales manual or instmctional material which em¬ 
ploys sample resale prices for such goods or commodi¬ 
ties without stating clearly and visibly in conjunction 
therewith that said prices at which such goods or 
commodities may be resold are not binding upon the 
distributor, except that, in those states having Fair 
Trade Statutes, the company’s resale prices are to be 
binding upon the distributor in accordance with said 
Fair Trade Statutes. 

9. Failing to deliver a copy of this order to cease and 
desist to all present and future distributors, salesmen, or 
other persons engaged in the sale of respondents’ products, 
services, or merchandising programs, and to secure from 
such distributors, salesmen, or other persons a signed 
statement acknowledging receipt of this order. 

It is further ordered that respondents notify the Commis¬ 
sion at least 30 days prior to any proposed change in the 
corporate respondent, such as dissolution, assignment, or 
sale resulting in the emergence of a successor corporation, 
the creation or dissolution of subsidiaries, or any other 
change in the corporation which may affect compliance 
obligations arising out of this order. 

It is further ordered that the respondent corporation 
shall, forthwith, distribute a copy of this order to each of 
its operating divisions. It is further ordered that the re¬ 
spondents herein shall within 60 days after service upon 
them of this order file with the Commission a report, in 


i 
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writing, setting forth in detail the manner and form in 
which they have complied with the order. 

In witnkss whereof, the Federal Trade Commission has 
caused this, its complaint to he signed by its Secretary and 
its oflicial seal to he hereto affixed, at Washington, D.C. 
this 24th day of November A.D., 1971. 

By the Commission. 

Charles A. Tobin, 
Secretary. 
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(Not Included in the Certified List) 
(CX-92) 

UTJITED STATES OF AMERICA 
REFORE FEDERAL TRADE CO.TlIRSIOtJ 


) 

In the ’latter of ) 

• i 

GER-RO-MAP, r.ic. , a corporation ) 

d/b/n SYMnRA'ETTE and ) DOCKET NO. 8872 

CARL G. SI MOUSE”, individually ) 

and as President of GEE-RO-'tAR, ) 

INC. ) 

_____ ) 


TO: ADMINISTRATIVE LAM JUDGE DANIEL H. HANSCOM 


STIPULATION OF FACTS 

Conplaint counsel and counsel for resoondents herebv 
jointly sot forth the relevant and naterial facts as to which 
there i3 no disoute. It is understood such facts are decried 
to be conclusively established and will orovide a record basis 
on which the Adrinistrative Law Judge nay file an initial 
decision. 

I. The stimulated facts are as follows: 

1. Resoondent Ger-Ro-Mar, Inc., a corporation doing 
business as Svmbra'ctte, whose cornorate name is now Fvmbra'ette, 
Inc. is a California corooration organized in 1963 and is 
existino and doino business under and b" virtue of the laws of 
the State of California. 

2. Fesnondents Ger-Ro-Mar, Inc., a comoration doino 
business as Svnbra'ette, whose corporate name is now Svmbra'et 
Inc. fornerly maintained its home office and nrincimal ole.ce o 
business at 460 Meridian Avenue, San Jose, California; and 
presently maintains its home office and orincioal olace of 
business at 23 Janis Way, Scotts Valley, California. 


) 
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Respondent Carl m. Simonson is an individual and is 
President and a director of Svnbra'ette, Inc., (hereafter 
referred to as Svnbra'ette). Respondent Sir.onsen founded 
Synbrn'ctte, instituted the Svnbra'ette rarketina nroorar 
and distribution policies, and has been and is responsible 
for establishing, supervising, directing and controlling 
the business activities and nracticcs of Svnbra'ette. Uis 
business address is the sane as that of Synbra'ette. 

Symbra'ette i3 a nane reqi3tered to Synbra'ette, Inc. 
under which said respondent does business, under which its 
products are sold, under which the activities hereinafter 
nore fully described are known, and under which hereinafter 
the acts and practices of Synbra'ette ray be set forth. 

3. Synbra'ette is now, and for sone tine last 

past has been, engaged in the advertising offering for sale, 
sale, and distribution of brassieres, oirdles, swin-wear and 
lingerie to the public, under the "Svrbra'ette" r.ar.ketinc 
systen. Svrbra ' ette' s sales to distributors have orown fror. 
$36,832.91 in 1965 to $2,954,250.62 in 1969 and in 1972 had 
fallen to $1,195,465.75. 

4. In the course and conduct of its business, 
Synbra'ette now causes, and for sone tine last past has 
caused, its products, when sold, to be shinned fror its prin¬ 
cipal place of business in California to purchasers thereof 
located in various states of the United States, and, in the 
course of establishing and naintainino its r.ar’ etino program, 
has transritted and caused to be transnitted contracts, pro¬ 
motional material, and various business naners to persons 
located in various states of the United States, and maintains, 
and at all tines mentioned herein ha3 maintained, a substantial 
course of trade in said products in commerce, as ''commerce' 1 is 
defined in the federal Trade Commission Act. 

5. Svrr.bra'ette and its distributors are in substan¬ 
tial competition in commerce with other fims or persons 
engaged in the manufacture or distribution of similar products. 

6. Synbra'ette nas formulated a distribution system 
involving distributors at wholesale and retail levels, and 
has published Symbra'ette price lists, discount schedules, 
marketing manuals, sales bulletins, order forms, pamphlets, 
and other materials and literature. To effectuate and carrv 
out the distribution systen, policies, or plan, Svrbra'ette 
and its distributors have entered into certain contracts, 
agreements hereafter more fully described. 
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7. since April 1, 1072, tie Synbra'etto marketing * 
plan has aeon a distribution network which allows a potential 
uistnoutor to enter at the lowo3t level as a Consultant and 

!’£ lnn , a rnnior Consultant, a District Director and, 
at t.ie Court . and .na.ieat level, a Dcaional Director. One 
enters into the S-v ra'ette distribution svstom as a Consul- 
tant oy purchasing a sarnie kit for $39.95 which is refund- 
ole within 00 days, Promotion to one of the hin.ier levels 

™ de " ien t , Certain nu rchaso volume is reached in a given 
nontn and such ughor level is retained so Iona as a certain 
purchase volume is maintained for a calendar quarter. A 
distributor s gross Profit is the difference between the price 
‘®navs for fvr-,ra;ott e products and the price at vnichhe 
jells ther with additional Drofit incentives. 

All distributors purchase their needs dir- .tlv from 

% tte at 353 off t;i = '’borested retail list price. bach 
'. t r ^rsonal purchases of $501 purchase volume 

(sugge’teb retail nrice totals) in anv one month receives an 

for snrh e?Ual to 5 " of hi3 personal purchase volume 

i.or suen nont;i. 

In addition, the distributors receive the following: 

a - Consultant - A consultant purchases at the basic 
discount of 355 If .Us personal Purchase volume -or anv 
nonti reacies $150, he receives an additional profit of 3% 
on purchases made jw directly snonsored Consultants. A 

^ nt r * cei y 03 a ' 15 additional Profit fer each month 
c.nat sis oersonal purenase volume reaches $750. There are 
no other monies required bevond v/hat has been listed above 

said U . : ‘ lere are n ° 0ther nrofit3 accruina to 

said distributors other than those listed herein above. 

at- thn » -.= : Sonior Consultant - A Senior Consultant purchases 
f ** 1,33 > c '■ ;1 ’’count of 35%. .ie receives an additional oro^t 

on ms personal Purchases and 5% on his directlv and 

.sponsored Consultants' purchases. if Us purchase 
volume -or anv month reaches ’750 (provided his personal 
P f re ff’ 15:,, le receives 2% on the purchase volur- 

of his directlv sponsored Senior Consultants. A Senior Consul- 

chasVvni 1 ! 0 ” 1 3r ] ac .‘ dlt i 10nal nrofit of 533 if his personal our- 
and 1155 Consultant's Purchase volume reac.a $ 1,5 jh 

ronsultfnt hlC; ],-r J3t °Z t ’ 10 P; r,?onal Pure lases of the Senior 
-onsjltant. Us purchase volume for anv calendar quarter 
must reach ,1,303 (to include $-50 personal purc.nases) to 
raintam his Senior Consultant bevel. There are no other 
monie.s required oevond what has been listed above in this 
paranraoh. There are no other profits accruing to said 
distributors other than those listed herein abov«» 
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c. District Director - \ District Director purchases 
nt tic Basic "i 3 count 25". ho rncoivos an additional profit 
of 153 on ncnon.il purchases, 10" on diroctlv and indirectlv 
soonsorc i 'oniult.mts' Purchases, and 5 C on diroctlv and 
indirectlv iponscrod Ooninr Consultant-. 1 nurciasos. If iis 
nernonal voIut’.o r or an - ’ ronth riachas 015") and durinc that 
rent i ii3 purciaso volu’ o, ’.ij.i c enior Consultants' nurc lane 
volu; e and Consultants 1 purchase volu-e roaca $2,505, te 
receives an additional profit o r 20 on the purchase voluno of 
that ronth of the diroctlv anon lore.'. District Directors' 

pure inso voluro and 1% on t in purchase volure chat ronth of 
indirectlv sponsored, district directors. A District director 
receives a 51)0 additional profit for each ronth that sis 
personal ourc lases reach 155 and the total nurcia.e voluro 
of the District Director, his Senior Consultants and Consul¬ 
tants reacios '"4, 355 . A District Director's personal ourchase 
voluro rust roach 5-550 for an” calendar nuarter and his Senior 
Consultants' pure iase volu'o and Consultants' ourchase volur.e 
to reac i 55, "'ll to raintain his District Director level. Chore 
are no otier r-onios required jc'onrl vhat las been listed above 
in tail onraorapi. Caere are no other profits accruina to said 
distributors otier than those listed herein above. 

d. Reoional Director - A Regional Director ourchases 
at the Basic Discount of 35". he receives an additional nrofit 
of 153 on personal purchases, 153 on directl” and indirectl” 
sponsored Consultants' purchases, 1.1% on diroctlv and indiroctl” 
sponsored "on ior Con sulta-its' purchases, and 35 on c’ircctl” and 
indirectly sponsored District Directors' ourchasos. If hi; pur 
cnase volure for anv ronth reaches (nurchasa volur.e to include 
purchases volur.es of .iis fenior Consultants, Consultants and 
directly and indirectlv sponsored District Directors) $12,505, 
lie receives 23 on purchase volure of directlv sponsored Reeional 
Directors. A regional Director receives $205 additional profit 
for each ronth that nis nurchase volurio reacse 3 $17,5)5. A 
Regional Director is to reach $30,005 fror his District Directors' 
purcaa3e volur.e, .ii3 Senior Consultants' ourchase volure and his 
Consultants 1 Purchase volure in one calendar nuarter to naintain 
ais Regional Director level. There are no otner nonies renuired 
beyond what las been listed above in this naragranh. There are 

no otier nrofit3 accruina to said distributors other tian those 
listed herein above. 

8. "rior to Anril 1, 1972, the Synhra'etto narketinn 
plan v/a3 a distribution network which allowed a potential 
distributor to enter at anv one of three levels, i.e., "Kov 
Distributor", "Senior Dev" or “Suocrvisor", and eventually 
qualify at a fourth and fifth level, that of District 'anancr 
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and r.enional :'anoger. o ne entered into the Svnbra'ette dis¬ 
tribution system by purchasing merchandise from Svmbia'ette 
or its distributors. Ml distributors, except for the ::ev 
Distributors (nereir.after sonetines referred to as Kevs) 
bougat directly fror Synbra'etto. « distributor's oross ' 
profit was the difference uct-eon the price or Drico3 ie caid 
ror vynhra ette Droducts and the price at which ho sold then, 
plus additional profits on the purchase volume of those Con¬ 
sultants uirectly sponsored by the Distributor. 

a. Key Distributor - Key Distributors purchased 
their products for resale at 3ft of f the retail list orice 
<nown bv Syn’.ra'ette as the retail purchase volume (or T.P.V). 
There were no ot.ier monies required bevond what has been 
isted above in tiis paragraph. There were no other profits 
accruing to said distributors other than tiose listed herein 
auove. 

Senior Kev - Senior Kevs purchased their needs 
directly from Svmhra'ette at 40% off the retail list price 
for sale to Keys or tne general oublic. There was no ore- 
determined limit to the number of distributors who mav be 
recruited, nor was there a predetermined limited as to the 
S °f,? n Y distributor's organization. A Senior :<ev received 

a additional nrofit on ourchase3 made bv hi; directlv 

recruited Key Distributors and a 1% additional nrofit on pur¬ 
chases made :>v ns cirectlv recruited Senior Keys' grouns. 

. ? €T3ori Jccare a Senior Key either by purchasing an initial 
inventory of Cl,000 in terms of retail list orices or bv 
starting out as a Key Distributor ar.d, with hi 3 personal 
group, reaciing a monthly retail ourchase volume of $1,000. 
7f e fV*5 e no . other monies required beyond v/.hat has been 
li3ted above in t.iis paragraph. There were no otner profits 
accruing to said distributors other than those listed herein 
above. 

c. Supervisor - Supervisors purchased their products 
for resale at 45% off the retail list price, ar.d purchased 
from Syrbra ette. A Supervisor's organization or oersonal 
group included his directlv sponsored Senior Kevs' entire 

groups and hi3 dircctl” sponsored Kev Distributors' entire 
groups. 

A distributor who has one directly recruited Senior Key 
and two directlv recruited Key Distributors became a Suoer- 
visor eit.ier av purchasing an inventor” of $3,000 in terms 

PrlC ! 3 ° r ' wit?1 his P e ^onal oroun, reaching a 
monthly retail purchase volume of $3,000. A Supervisor earned 
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a 53 additional profit on purchases mho hy his fonior " r "/~ am 
a 11" additional profit on |.urci.r!!5 :’aho >■ uis Kev Distribu¬ 
tors. he also received a 2' additional nrofit on purchases 
nade by his directly recruiton fupervisor's croup. Vherc .’ore 
no other ..onic; roa.iirod juvond •fiat ban ooen listed aaove m 
tiis parirT'T i. ■'aero /arc? no otacr profits accruing to aaid 
distributors other tian those listed lereir. above. 

d. District "anaaer - A District "anngrr ouresased 
nroduct-a fror f;r: ra’ette at a Z)1 di -.count r roi nuagosted 
resale price. 

\ District 'ar.anor'.a personal crouo includ’d lis directly 
sponsored funorvisora' entire roups, and his directlv spon¬ 
sored Senior Ce -, s' entire groups, and his directl” sponsored 
Keys . 

A District 'anacer and his oraanization initially 
purchased a no 11 ar volurc of 57,513 inventory for one rent's 
and had to "aintnin a ; onthlv purchase volur.c* of 53,033 to 
rerain at this level of the ororrar. One could not 'bonin’ .as 
a District 'onager, but, rat .or, sad to /or!:" his vav to 
this position, ay recruiting at least 3 neoole .ho reacted 
Senior Kev or t'uoerviaor positions in his organization. 

A District ''anacor earned a 133 profit on purchases of 
his Keys, l‘'f additional profit on ourciases of lis fenior 
Keys, 53 additional nrofit on lis f.uocrvi sors ’ purchases, 33 
additional profit on the purchases of his directl” luonsored 
District .makers' sales -rou's, an.i 13 on the nurenases of 
indirectly sponsored district Managers' personal groups. ho 
also earned a cash car allowance of 5153 on H.r.V. of 57,510 
per ronth of lis personal nrouo. There ’/ere no otier monies 
required beyond /.lat nas seen listed above in this paragraph. 
Tuere wore no other profits accruinci to said distributors 
other than tnoso listed herein above. 

e. leqional !'anager: 

The highest level one could reach with Synbra'ettc vzas 
that of a Regional yar.aoer. A Degional '.anager nought his 
products at a 55* discount froi’ P’dbra'ette. 

The personal croun of a Regional Manaoer included lis 
directly sponsored. District ’'anacers ’ entire groups, his 
directly sponsored Supervisors' entire nrouns, his directlv 
sponsored Senior Xc”s' entire groups, and his directlv 
sponsored Keys. 
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A District Manager's personal group R.P.V. nust have 
reached '25,3)0 in one month in order to entitle that District 
"anager to ascend to the position of Regional "anager. 
Thereafter, a monthly minimum 7.P.V. of'512,500 was required 
to remain at this level of the program. 

The Regional "anarer earned at 200 profit on purchases 
of sis :<ev3, a 150 additional profit on his Senior 'evs' 
purchases, a lot additional profit on his Supervisors' pur¬ 
chases , a 50 additional profit on his directi'' sponsored 
District ‘tar.accrs• purchases, 3% on his directi'' sponsored 
Regional 'anagers' personal <-rouo purchases. Ha also earned 
a 5200 cash car allowance on 517,500 nonthlv personal nrouo 
D..P.V. There were no other nonies required bevond what las 
been listed above in this paragraph. There were no other 
profits accruing to said distributors other than those listed 
herein above. 

9. There is no contention that anv deception, fraud, 
unethical practice, misrepresentation, or improper conduct is 
present in the Presentation of the products or their Prices to 
consumers. 

10. There are competitors of Svnbra'ette selling 
brassieres, girdles, s - 'ir—./ear, and lingerie under similar 
marketing and sales programs. As of 'arch 15, 1373, the 
Federal Trade Commission has instituted no forral proceed¬ 
ings against anv of these competitors on the issues raised 
by the present complaint. 

11. Industries, such as the food retail and gasoline 
industries, have onnloved games of chance to promote the sale 
of their products. 

12. The m e ,j era i Trade Commission has promulgated a 
Trade Regulation Pule (731-146) under which food retailers and 
gasoline retailers nay enoloy games of chance in promoting 
their products. 

13. The consultant agreement (RX-2), which has been 
used by Svnbra'ette since April 1, 1972, states that 
Symbra'ette nas limited its number of active distributors to 
l/10th of 15 of the population of each state. 

14. Symbra'ette distributors do not nav anv release 
foe or tie like. 

15. Svnbra'ette distributors instruct their directlv 
sponsored distributors in selling and fitting F''nbra'ette pro¬ 
ducts, publish newsletters, and hold meetings for sponsored 
distributers. 



7 
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mil. roLLo-rr t- ir. ,\ Ltr.v nr docutaits A'in otiilt'. l::li3its as to 
:mic;; cnt :s::r, ’/ill svipllatl, ; :i till jjk svipulatlm as 

TO T'ACI! OP TUT/'. Till: COPTEP OP OPITINM. DOCUT'hTS DITCPniP 
3EL0.7 A.ID ATTACHED iTPCTO TV LP PCCPI'AT. INTO EVIDEUCE I'J 
LILT or 'I'lir n;ir,i;;\T,s. 


crciiisiT 

iDLLTincATio:: no. 


ior;;;viriCATio i 


C/.-l 
A to P 


A vello' - colored booklet entitled 
"Your onnortunitv with "Sv.nbra'ette 


The booklet w p.3 published by Oer- n .o-'*ar, Inc., and disseminated 
in interstate corr.erce to various distributor's and prospective 
distributors o c Oer-i'.o-Mar, Inc. This booklet './as sent to 
persons who resnonsed to the ad identified as CX-2 (below). 


CX-2 
A to Ji 


An advertiserent identified bv 
the title The Lra Revolution 
Megan In 156 2_" 


This document /as published and distributed in interstate 
commerce oy Oer-Po- ’ar for the ournose of advortisinc 
Oer-P.o-Par ’ s products and its irarketinn elan. Use thereof 
wa3 discontinued in 196 P. 


CX-3 
A to 3 


Pamphlet sho"ino various stvlos o 
Synbra'ette linoerie. Use thereo 
was discontinued in Cecerucr 1571. 


CX-5 
A to C 

CX-6 
A to D 


PamDhlet skowino Synbra'otte s'/in 
wear and 3oorts wear. 

Pamphlet shov/ine representative 
Synbra'ette bras and girdles. 

Pamphlet entitled "Synbra'ette, 
Excitingly Different, ' shewing 
and describing features of 
Svnhra'ette bras and rirdles. 

U3e thereof was discontinued 
in 1971. 


These exhibits, and/or the oroducts thenselves, indicate the 
product line of rer-ko-”.ar, Inc. 


CX-7 
A to D 


Syjrbra'ette Newsletter dated 
IJovenber 1969. 
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EXHIBIT 


IDENTIFICATION ;!0. 

IDENTIFICATION 


CX-8 

hymbra’ettc 

Newsletter 

dated 

A to il 

March 1970. 



CX-9 

Symbra *ette 

fewsletter 

dated 

A to T» 

April - Ma-' 

1970. 


CN-10 

Svmbra'ette 

Newsletter 

dated 

A to D 

June - July 

1970. 



These newsletters were published by Ger-Ro-Mar, Inc., and were 
distributed in interstate commerce to Ger-Ro-Mar distributors on 
all levels throuo'.iout the country. 


CX-11 
A to D 

CX-12 

CX-13 

CX-14 

CX-15 

CX-16 

CX-17 

CX-18 


A sample Ger-Ro-Mar distributor¬ 
ship agreement, entitled 
"Consultant Agreement". Undated. 
Use thereof discontinued in 
March 1972. 

Photocoov of: Katie Sanford 
distributor agreement dated 
January 28, 1970. 

Ann Anderson distributorship 
agreement dated December 31, 

1969 . 

Ruth flouzon distributorship 
aqreenent dated April 10, 1970. 

Ruth and Fred Mouzon distributor¬ 
ship aoreerent dated September 1, 
1970. 

Chris Wolfe distributorship agree¬ 
ment dated Januarv 5, 1970. 

Stella Byers distributorship 
agreement dated December 31, 1969. 

Kay Monroe distributorship agree¬ 
ment dated December 31, 1969. 
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EXHIBIT 


irc'-TiriCATi'v: mo. 

IbEiiTiriCATIOJ! 

CX-19 

’■•ary Avers distributorship agree 
rent dated Anril 7, 1070. 

CX-20 

Rachel Cvnret distributorship 
agreement dated Tune 20, 1970. 

CX-21 

Avis Morgan distributorship 
agreement dated .Tanuarv 9, 19 70. 

CX-22 

Margaret Meston distributorship 
agreement dated October 1, 1970. 

The conies (CX-12 through 

CX-22) are exact duplicates of the 


originals in the possession of ^er-Ho- M ar, Inc., and nav nerve as 
beina tvnical and representative of all distributorship aareerents 
entered irto between Oer-Ro-Mar, Inc. and its distributors nrior 
to April 1, 1972. 


CX-2 3 

Chris Wolfe Regional Manager 
order forr dated October 4, 1970. 

CX- 24 

Chris Wol^e Regional 'hnanor 
order form dated October 7, 1070. 

CX-25 

Dorothv Worts's District Manager 
order form dated October 12, 1070 

CX-26 

Alaska Pierce's District Manager 
order form dated October 1, 1970. 

CX- 2 7 

Pauline Mitchell's Supervisor 
order form dated October 1, 1970. 

CX-28 

Joyce Stone's Supervisor order 
form dated October 6, 1970. 

CX-29 

Katie Sanford Regional Manager 
order form dated March 6, 1971. 

CX- 30 

Alaska Pierce District Manager 
order form dated ''arch 6, 1971. 

CX-31 

Lillian Culev District Manager 
order form dated March 4 , 1971. 


10 
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LXHIJIT 

inEMTiric yri o-j 


Tcan Thomas Funervisor Order 
fom dated .'’.arc 1 ! 5, 10 71. 


CX- 3 3 


CX-34 


CX-35 

CX- 36 


Jean Thomas Suoervisor Order fom. 
dated March 5, 1071. (swimwear.) 

Judith Marsh Senior "ev order 
form dated ''arch 2, 1071. 

Ann Anderson Recrional Hananer 
order forn dated r ebruarv 1, 1071. 

Fred & Ruth Mouzon District 
"anaaer order form dated "arch 8, 
1971. 


CX-37 

CX- 38 

CX-39 

CX-40 

CX-41 

CX- 4 2 

CX-4 3 

CX-44 

CX-45 


Mickey Davis District ’’anaaer 
order forn dated ’larch 6, 1971. 

Essie Loftin Suoervisor order 
form dated March 6, 1971, !M. 

Essie Loftin Suoervisor order 
fom dated ‘larch 5, 1971, “3. 

J. S. Hart Senior Kev order fom 
dated March 6, 1971, .“4. 

J. S. Hart Senior Kev order form 
dated March 5, 1971, #3. 

Mary Ayers District Manaoer order 
fom dated March 5, 19 71, #3. 

Mary Ayers District Manager order 
fom dated March 5, 1971, *5. 

Ida Lanaston Suoervisor order 
fom of March 6., 1971, #1. 

Evelvn Craus Senior Key order fom 
dated March 6, 1971. 


FEDERAL TRADE COMMISSION 
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EXHIBIT 

inpHTiricvrio :io . ideiitipicatio:! 

CX-46 Shelba Morrison Fenior Key order 

form dated March 4, 1971. 


Tue conies are exact dunlicatcs of the oricinals of these documents 
which arc in possession of Ger-ho-Mar, Inc. Those nav serve as 
being tvnical and representative of all 3uch order fom-invoices 
used in the course and conduct of Gor-F.o-Mar'3 business prior to 
Annl 1, 1972. 

CX-47 Ruth Mouzon Purchase Volume Discount 

record dated Januarv 1971. 

CX-48 Alaska Pierce Purchase Volume 

Discount record dated Januarv 1971. 


CX-49 Essie Eoftin Purchase Volume 

Discount record dated Auqust 1979. 

CX-59 Essie Loftin Purchase Volume 

Discount record dated Fentcrber 
1970. 


CX-51 


Jean Thomas Purchase Volume Discount 
record dated Januarv 1971. 


CX-52 Mildred Dist Purchase Volume 

Discount record dated Januarv 1971. 

CX-53 Paulina ‘litchell Purchase Volume 

Discount record dated Januarv 1971. 


CX-54 


Mastels Purchase Volume Discount 
record undated. 


CX-55 


Stella Byers Monthlv Purchase 
Volume record dated Januarv 1971. 


CX-56 


Lil Blamnan Month lv Purchase 
Volume record undated. 


CX-57 


Eva Bowman Monthlv Purchase Volume 
record undated. 
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ixttibit 

lDE"TlFlc.vri<r; ;;o . 
CX-53 


CX-59 


CX-60 


CX-61 


CX-62 


CX-63 

CX-6 i 


CX-C5 


CX-66 


CX-6 7 


CX-6 8 


CX-6 9 


CX-70 

CX-71 


idemti^ifatiom 


Ilia Bland-’ "onthlv purchase 
Volume rccor;’. undated. 

Jov Adkins “onthlv Purchase 
Volume record undated. 

Elaine M ajolo “onthlv Purchase 
Volume record undated. 

Marv Ann “onlor ‘"onthlv Purchase 
Volume record undated. 

Lillian V. Mitchell Monthly 
Purchase Volure record dated 
Januarv 1971. 

Carolvn Brown Monthl” Purchase 
Volume record undated. 

Oeri Myers ’’onthlv Purchase Volure 
record dated Tanuarv 1971. 

Wanda Marsh Monthly Purchase 
Volume record dated Januarv 1971. 

Ross Efford ’’onthly Purchase 
Volume record dated Januarv 1971. 

Vengie Ellsworth “onthlv Purchase 
Volume record dated Januarv 1971. 

Dorothv Elliott “onthlv rurchase 
Volume record dated January 1971. 

Bettv Faulkner "onthlv Purchase 
Volume record dated Tanuarv 1971. 

Thomas Fahev ’-'onthlv Purchase 
Volume record dated January 1971. 

Katie Panford Purchase Volume 
discount record dated Januarv, 1971. 
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dP.iTPiv 

ir.L.iTiricv.’io, .h . 

CX-72 \nn '.nderson Pnrc'ia^o ,r olure 

discount rocnr.. sated Tiinuirv, 1771. 

CX-73 ”rs. tar-os Ha'tpr "ontil>' Purchase 

Volume r°cor: dated Tanuarv 1, 1271. 

T lesc exhibits are t ie exact duplicate3 of the originals curronti*' 
possession o c 'her-’'o-"ar, lac., an . rnv serve as I'cina t’^oical mcl 
renresontntivo of all other sitilar locuments currrntlv in the so.ss 
e33ion of Per- J .o- :ar, Inc. that we re used prior to inril, 3772. 

CX-7-5 \ booklet entitled. "f-’sbra 1 etto 

to 235 Sales ianual". 

The booklet is authentic, -..-as and is oublishad bv Cer-' , o- <ar, Inc., 
and is distributed to caci 'Sar-Ro- ’.ar distributor. It is to this 
docur.ont that t.’;e terms "Sales '.3nual ' and "Pules and Peculations 
containo- in tie ' consultant aoreerents" re £ er. Use thereof ..’as 
discontinued ir. '.arc's, 1272. 

CX-75 A Clin Chart entitled "Your 

to 216 Opportunity with "”rbra'ette' . 

This Clip-chart v/a.s and is nublisned by Per-Po-"ar, Inc., is dis¬ 
tributed in interstate cor.-r.erce to Oer-Ro-tar distributors and is, 
and ins bean, asown to orosnective distributors located in states 
other than California, the state of origination. Use thereof -as 
discontinued in ".arch, 1772. 

Tse aoove described documents are ousinoss records of respondents 
kept in tie regular course of its business. 

III. The documents listed belovr are nenuina and authentic docu¬ 
ments, or are true and correct conies of the originals of docu¬ 
ments which are nenuine and authentic. 
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EXHIBIT 

IDEHTIFICATIO:! '10. 


RX-10 

RX-11 

RX-12 

RX-13 

RX-14 


RX-15 


RX-16 


IDENTIFICATION] 

Synhra'ette Sales Manual as of 
April 1, 1972, includino Sunnarv 
of Sales rroaram. as the last 
page thereof. 

Symbra'ette Consultant Acrreer.ent 
as of April 1, 1972. 

S ra 'ette Sar.nle Kit Order 
Foitt as of April 1, 1972. 

Symbra'ette iTholesale Order v orr 
as of April 1, 1972 (Swimwear) . 

Symbra'ette '.'holesale Order Form 
as of April 1, 1972 (Brassieres). 

Random list to show initial order 
from distributors. 

Store advertisement of Svmbra'ette 
brassieres. 

Flyer bv a Reaional Manacrer. 

Symbra'ette Hews, July, 1971. 

Symbra'ette Hews, V.av, 1972. 

Symbra'ette Hews, June, 1972. 

Symbra'ette Hews, »*av 19 71. 

Order from. Paulette's 

Memorandums showina active Distri¬ 
butors as of December 4, 1967. 

Memorandum showina active Distri¬ 
butors as of December 19, 1967. 

Memorandum showing active Distri¬ 
butors as of January 22, 1968. 
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Stipulation of Facts Dated March 16,1973 

exhibit 


'TIFICATIO'T HO. 

IDENTIFICATION 

RX-17 

Memorandum showina active Dis¬ 
tributors as of Februarv 6, 1963. 

RX-18 

Memorandum showinq active Dis¬ 
tributors as of Anril 5, 1968. 

RX-19 

Memorandum showina active 
Distributors as of June 13, 1968. 

RX-20 

Memorandum showina active 
Distributors as of Julv 19, 1968. 

RX-21 

Memorandum showinq active Distri¬ 
butors as of July 31, 1968. 

RX-22 

Memorandum showina active Distri¬ 
butors as of Auaust 22, 1968 

RX-23 

Memorandum showina active Distri¬ 
butors as of Sentember 11, 1968. 

RX-24 

Memorandum showinc active Distri¬ 
butors as of October 3, 1968. 

RX-25 

Memorandum showina active Distri¬ 
butors as of October 31, 1968. 

RX-26 

Memorandum showinq active Distri¬ 
butors as of December 17, 1968. 

RX-27 

Memorandum showina active Distri¬ 
butors as of January 17, 1969. 

RX-28 

Memorandum shov/ina active Distri¬ 
butors as of January 29, 1968. 

RX-29 

Memorandum showina active Distri¬ 
butors as of ’’.arch 19, 1969. 

RX-30 

Memorandum showina active Distri¬ 
butors as of Aprii 24, 1969. 
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Stipulation of Facts Dated Match 16, 1973 

EXHIBIT 



IDENTIFICATION’ NO. 

IDENTIFICATION 


RX-31 

Memorandum showino active Distri¬ 
butors as of ’’av 22, 1969 . 

\ 

RX-32 

Memorandum showino active Distri¬ 
butors as of Mav 29, 1969. 


RX-33 

Memorandum shoving active Distri¬ 
butors as of Juno 3, 1969. 


RX-34 

Memorandum shothna active Distri¬ 
butors as of June 12, 1969. 


RX-35 

Memorandum showino active Distri¬ 
butors as of June 26, 1969. 


RX-36 

Memorandum showino active Distri¬ 
butors as of Julv 15, 1969. 


RX-37 

Memorandum showino active Distri¬ 
butors as of Seotember 4, 1969. 

1 

1 

RX-38 

Memorandum s. 1 owino active Distri¬ 
butors as of October 14, 1969. 


RX-39 

Memorandum showino active Distri¬ 
butors as of October 21, 1969. 


RX-40 

Memorandum showino active Distri¬ 
butors as of November 10, 1969. 


RX-41 

Memorandum showino active Distri¬ 
butors as of November 21, 1969. 


RX-42 

Memorandum showino active Distri¬ 
butors as of December 16, 1969. 


RX-4 3 

Memorandum showino active Distri¬ 
butors as of Januarv 6, 1970. 


RX-44 

Memorandum showinq active Distri¬ 
butors as of Januarv 21, 1970. 


RX-4 5 

Memorandum showino active Distri¬ 
butors as of Februarv 24, 1970. 
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EXHIBIT 

IDB'JTI^IC\TIO'! MO. 


RX- 4 7 


RX- 4 8 


RX- 50 


RX- 51 


RX-53 


RX- 54 


RX-55 


RX-56 


RX- 58 


RX- 59 


RX-60 


iniyrnricvrior: 

Memorandum showina active Distri¬ 
butors as of Debruarv 24 , 1970. 

Merorandun showina active Distri¬ 
butors as o? ’’arch 31, 1970 . 

Merorandun showina active Distri¬ 
butors as of Anril 15, 1970. 

Merorandun showina active Distri¬ 
butors as of Mav 15, 1970. 

’lenorandun showina active distri¬ 
butors as of July 24, 1070. 

Merorandun showina active Distri¬ 
butors as of \uaust 22, 1970. 

Merorandun showina active Distri¬ 
butors as of Seotenber 17, 1970. 

Merorandun showina active Distri¬ 
butors as of Seotenber 22, 1070. 

Merorandun showina active Distri¬ 
butors as of October 22, 1970. 

Merorandun showina active Distri¬ 
butors as of Moven.ber 17, 1970 . 

Merorandun showinc active Distri¬ 
butors as of Pecerber 18, 1970. 

Merorandun showina active Distri¬ 
butors as of Decerber 29, 1970. 

Memorandum showina active Distri¬ 
butors as of Februarv 2, 1971. 

Merorandum showina active Distri¬ 
butors as of "arch 12, 1971. 

Memorandum showing active Distri¬ 
butors as of Mav 5, 1971. 

Memorandum showina active Distri 
butors as of Julv 21, 1971. 
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Stipulation o] Facta Dated March 1C, 1973 


EXHIBIT 

iDF,::Tiri?A':'T ':’ : :o. 
RX-61 

RX-62 

RX-6 3 

RX- 6 4 

RX-6 5 

RX-66 

RX-6 7 

RX- 6 8 

RX-69 

RX-70 

RX-7 i 

RX-72 

RX-7 3 

RX-7 4 


idf;:itific; ri r- : 


Merorandur showina active Distri¬ 
butor'-. as of Auaust 5, 1971. 

Menorandur showina active Distri¬ 
butors as of August 30, 1971. 

Menorandur showina active Distri¬ 
butors as of Senterbcr 16, 1971. 

Menorandur showina active Distri¬ 
butors as of Sentenber 20, 1971. 

Menorandur. showina active Distri¬ 
butors as of October 15, 1971. 

Menorandur showina active Distri¬ 
butors as of October 29, 1971. 

Menorandur showina active Distri¬ 
butors as of Mover.ber 12, 1971. 

Menorandur showing active Distri¬ 
butors as of Movenber 17, 1971. 

Menorandur showina active Distri¬ 
butors as of December 20, 1971. 

Memorandun showina active Distri¬ 
butors as of Januar” 12, 1972. 

Menorandur showina active Distri¬ 
butors as of February 29, 1972. 

Order forr. of Janelle's Curves and 
Curls, retail store buvina merchan¬ 
dise from Svnbra'ette. 

Order forr of Milliken Career 
Apparel, retail store buvina 
merchandise fror, Svnbra'ette. 

Order form of Jane S. Jean's Bra 
Shoppe, retail store buvina mer¬ 
chandise from Svnbra'ette. 
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Stipulation of Fuel* Data! March 16, 1973 


n>: 

TDEITTTFT' 


'IT'D IT 

?atio:: 


R:<- 7 5 


XX- 


RX-77 


RX-7 3 


RX-79 


RX- RO 


RX-81 


RX- ° 2 


RX-8 3 


RX 

RX 


-94 

-85 


RX-96 


IDK’JTiriCATIO:! 


Order fom of Bra and Too rhon, 
retail store buvina nerchandise 
fron Svmbra'ette. 


Order fom of Sara £, Ann's 
Undercover "orld, retail store 
buving nerchandise fron Svrbra'ette 


Order fom of Snart Shoo, retail 
store buyina nerchandise fron 
Svnbra'ette. 


Order fom of M arv Kate Boutique, 
retail store buvina nerchandise 
fron Synbra'ette. 


Order fom of Moreda Clavton - 
Merle Moman Studio, retial store 
buyina nerchandise fron Synbra'ette 


Order fom of Vivian Brovmlee's 
Odds & ends Boutique, retail 
store buvina nerchandise fron 
Symbra'ette. 


Order fom of Cvnthia's Bouticue, 
retail store buvina nerchandise 
from Synbra’ette. 


Order fom of ('Toma Lee Cox) 
Bridal Shoo, retial store buvina 
merchandise from Synbra'ette. 


Order form of H.E. Cotner - 
Boutique of Beautv, retial store 
buying nerchandise fron Synbra'ette 


Symbra'ette yews, March, 1970, 


Newsletter of Chris Volfe 
(Synbra'ette Reqional Director) 


Announcement bv Reaional Manager 
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e:::iidit 

iOK:iTiric.yri o' 

RX-87 


nx-8 8 


r:<-99 


RX-90 


RX-91 


RX-9 2 


RX-93 


RX-94 


RX-9 5 


RX-96 


RX-97 


Stipulation of Facts Dated March 16,1973 


IDENTIFICATION 

newsletter of Edit:* Custin dated 
November 1972 (Svnbra’ette 
Reqional Director). 

newsletter of Carolvn '.liens dated 
August 1971 (TLC Reoional Director! 

newsletter of Carolvn 'liens dated 
Februarv 1971 (Symbra'ette Reoional 
Director. 

Newsletter of Carolvn '.liens dated 
December 1970 (Svnbra'ette Reoional 
Director). 

Nev/sletter of Edith Custin dated 
March 23, 1972 (Svnbra’ette 
Regional Director). 

Newsletter of Edith Gu3tin dated 
March 23, 1972 (Svnbra'ette 
Regional Director). 

Newsletter of Edith Custin dated 
March 10, 1972 (Svnbra'ette 
Regional Director). 

Typical Commission Statement of 
Symbra'ette consultant - Barbara 
Chung 

Typical Commission Statement of 
Symbra'ette District Director - 
Geney & Joe Nelson. 

Typical Commission Statement of 
Symbra'ette Reoional Director - 
Edith Gustin. 

Typical Commission Statement of 
Symbra'ette District Director - 
Judy McCaskill. 
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RX-98 


RX-99 


RX-109 


RX-101 


P.X-10 2 


RX-103 


RX-104 


RX-105 


RX-106 


RX-10 


RX-108 
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Stipulation of Facts Dated March 16, 1973 

Typical Comission Statement of 
Symbra'ette Senior Consultant - 
Viroinia Tenner. 

Tynical Comission Statement of 
Svnbra'ette Senior Consultant - 
Imgard Schoerdle. 

Typical Connission Statement of 
Synbra'ette Senior Consultant - 
June Hall 

Typical Comission Staterent of 
Symbra'ette Senior Consultant - 
Cherie Kidd. 

Typical Comission Statenent of 
Synbra'ette Senior Consultant - 
Marv Koon. 

Tynical Comission Staterent of 
Synbra'ette Senior Consultant - 
Terri ’lendoza. 

Typical Comission Staterent of 
Synbra'ette Senior Consultant - 
Shirlev Dcfendorf. 

Typical Comission Staterent of 
Synbra'ette Consultant - Cvnt'iia 
Harell. 

Typical Comission Statenent of 
Synbra'ette Consultant - Bettv 
Spires. 

Typical Connission Statenent of 
Symbra'ette District Director - 
Peggv Yount. 

Typical Comission Statenent of 
Synbra'ette District Director - 
Yvonne Ferauson. 
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TLX-10 9 

Typical Comission Statenent of 
Synbra'ette District Director - 
Ina McGhee. 

RX-110 

Typical Comission Statenent of 
Syirbra'ette District Director - 
Marrian Poisson. 

RX-111 

Typical Corr.ission Statenent of 
Synbra'ette District Director - 
Lois Kensev. 

RX-112 

Typical Cornission Statenent of 
Synbra'ette District Director - 
Essie Lee Loftin. 

RX-113 

Graph showing R.P.V. throuqh 1970 
to 1972 and Consultant's remanent 
current record for Ruth Mouzon. 

RX-114 

Graph showing R.P.V. throuoh 19£8 
to 1972 and Consultant’s permanent 
current record for Jane Morris. 

RX-115 

Graph showing R.P.V. throuoh 1963 
to 1972 and Consultant's nernanent 
current record for Carolvn Wiens. 

RX-116 

Advertisenent fron Yellow Pages of 
Orange Countv telephone book 
showing Synbra'ette and TLC Dra 
advertisenent - Geri Myers.- 

RX-117 

TLC publication dated Januarv 1972, 
"1 + 2 = Two". 

RX-118 

TLC publication "The Latest Coverage 
dated Auqust 1972. 

RX-119 

TLC publication "Progress-O-Gran" 
dated February 23, 1972. 

RX-120 

Newsletter of Carolvn Wiens dated 
August 1971 (TLC Regional Director). 

RX-121 

Newsletter of Carolyn Wiens dated 
July 1972 (TLC Regional Director). 
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Stipulation of Facts Dated March 16,1973 


EXHIBIT 

IDENTIFICATION ;jo. 


IDENTIFICATION 


RX-122 

RX-123 

RX-124 

RX-125 

RX-126 

RX-127 

RX-128 

RX-129 

RX-130 

RX-131 

RX-132 

RX-133 

RX-134 


Symbra’ette Consultant Permanent 
Record ar.d ''onthlv R.P.V. Record 
for Aranda Smith. 


Symbra'ette Monthly R.P.V. Record 
for Geri 'lvero. 

Symbra'ette Monthly R.P.V. Record 
for Laquieta Baker. 

Symbra'ette Monthly R.P.V. Record 
for Dot Byrd. 


Symbra'ette Monthly R.P.V. Record 
for Stella Byers. 


Syrbra 1 ette Monthly R.P.V. Record 
for Louise Halev 


Symbra'ette Monthly R.P.V. Record 
and Consultant Permanent Record 
for Isabella Aren. 


Symbra'ette Monthly R.P.V. Record 
for Beth Vinett. 


Symbra’ette Consultant Permanent 
Record and ‘’onthlv R.P.V. Record 
for Ilia 3ravdv. 


Symbra'ette Consultant Permanent 
Record and "onthlv R.p.v. Record 
for Marge Miller. 

Symbra'ette Consultant Permanent 
Record and ’’.onthlv R.P.V. Record 
for Rachel Cypret. 

Symbra'ette Monthly R.P.V. Record 
for Ruth R. Stafford 


Symbra'ette Consultant Permanent 
Record and Monthly R.P.V. Record 
for Aleta 3. Williams. 
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EXHIBIT 


IDENTIFICATION NO. 

IDENTIFICATION 


RX-135 

Svnbra-ette Monthly R.r.V. Record 
for Jo Anne Hrause. 


RX-136 

TLC newsletter fron Carolvn Wien 3 
dated August 4, 1371. 


R.X-137 

TLC Announcement from Carolvn Wiens 


RX-138 

Marketina plan for 'libra (a divigio: 
of Arencree Cntemrises, Inc.) 


RX-139 

Marketing nlan for Shaklee, Co. 


RX-140 

Marketing plan for Kardee (Runnels 

Co. Inc.) 


RX-141 

Marketing Dlan of Con-Stan Indust¬ 
ries, Inc. 


RX-142 

Marketing plan of T.L.C., Inc. 


RX-143 

Marketina Dlan of Nutrilite 


RX-144 

Marketing plan of Coiroand Per¬ 
formance, inc. 


RX-145 

Marketing plan of Fiaurette. 


RX-146 

Federal Trade Commission - 'Trade 
Regulation Rule For Canes Of Chance 

In the Food Retailing And Gasoline 
Industries And Acconoanvina State¬ 
ment Of Basis And Puroose Of Rule" 


RX-147 

Staff ReDort To The Federal Trade 
Commission - "Economic Report ON 

Use of Games of Chance In Food And 

Gasoline Retailing". 


RX-148 

'San Jose News', December 20, 1972, 
article entitled "U.n. Eyes LottenA'. 


RX-149 

'San Jose News', Auaust 12, 1971, 
article entitled “For Financial 

Relief More States Plan Lotteries" 
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iP:-.:Ti r,T .cv?T'-; ,.o. 
CX-15) 


n::-151 


ip; : tt~tc vtto i 

*’ev/3nani?r clirmino on California 
Lottor"’ Plan, "Tin n rancisco 
Chronicle", "arci Z, 1073. 

Velon ione I.istinos (Yello / ^aaes) 
Pacific Teleohone Director 
bover.ber, 19 72 on Pane 419, 
sao'fs distributors a a noli no 
competing lines. 


Respectfully submitted. 


one !. rtemer, Jr 





T <hr 

<- • ^—fcrvjc. 


3tono 

Counsel Pupportinc Cor.olaint 


OVln~c-T 



Jace t. liseran 
Respondents' Counsel 
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Answer of Respondents Ger-Ro-Mar, Inc. 
and Carl G. Simonsen 

Rosenberg and Wiseman 
Jack M. Wiseman 
2084 Alameda Way 
San Jose, California 95126 

Telephone: (408) 248-0893 

Attorneys for Ger-Ro-Mar, Inc. 
and Carl G. Simonsen 

UNITED STATES OF AMERICA 
Before Federal Trade Commission 

Docket No. 8872 

Examiner: William K. Jackson 


[same title] 


Now comes the respondent-, Ger-Ro-Mar, Inc. and Carl 
G. Simonsen, and answering the Complaint on tile herein 
admit, deny and allege as follows: 

1. In answer to the allegations of Paragraph Two of 
the Complaint, respondents deny that it is inducing or has 
induced persons to invest substantial sums of money in its 
multilevel marketing program or any marketing program, 
and is without information and belief as to what consti¬ 
tutes a “multilevel" marketing program and on that ground 
denies each and every allegation thereof. 
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Answer of Respondents Ger-Ro-Mar, Inc. 
and Carl G. Simonsen 

2. In further answer to the allegations of Paragraph 
1 wo of the Complaint, respondents affirm that goods are 
sold under the mark “Symbra’Ette,” but lack information 
and belief as to what constitutes the 4, Symbra’Ette” mar¬ 
keting plan and on that ground denies each and every alle¬ 
gation thereof. 

3. Tn answer to the allegations of Paragraph Three, 
respondents lack information and belief as to what con¬ 
stitutes its “multilevel” marketing program and on that 
ground denies each and every allegation thereof. 

4. In answer to the allegations of Paragraph Four, re¬ 
spondents deny that actual and potential competition has 
been lessened, hampered, restricted or restrained by reason 
of practices alleged in the Complaint. 

5. In answer to the allegations of Paragraph Five, re¬ 
spondents admit that Ger-Ro-Mar has formulated a dis¬ 
tribution system and has published its marketing plan or 
distribution policies, but denies each and every other allega¬ 
tion there contained. 

6. In answer to the allegations of Paragraph Six, re¬ 
spondents deny a key must purchase his goods from his 
sponsor and further deny a key must purchase monthly $100 
of merchandise or must purchase initially $300 worth of 
merchandise and further deny that Senior keys must main¬ 
tain a monthly purchase volume of $500, and further denies 
that Supervisors must maintain a monthly inventory pur- 
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Answer of Respondents Ger-Ro-Mar, Inc. 
and Carl G. Simonsen 

chase volume of $1,500, and further denies that a District 
Manager must maintain a monthly purchase volume of 
$3,000, and further denies that a Regional Manager is re¬ 
quired to order a monthly minimum of $12,500. 

7. In answer to the allegations of Paragraph Seven, re¬ 
spondents deny each and every allegation thereof and spe¬ 
cifically deny that (ler-Ro-Mar entered into contracts, 
agreements, comb’nations or understandings with each of 
its distributors whereby said distributors agree to main¬ 
tain the resale prices established and set forth by the com¬ 
pany and further specifically deny that Ger-Ro-Mar en¬ 
tered into contracts, agreements, combinations or under¬ 
standings with each of its distributors whereby said dis¬ 
tributors are restricted as to their suppliers and customers. 

Count I 

As to Count I, respondents admit, deny and allege as 
follows: 

1. In answer to the allegations of Paragraph Eight in 
which is incorporated therein Paragraphs One Through 
Seven of the Complaint, respondents incorporate herein 
by reference each and every admission, denial and allega¬ 
tion of Paragraphs One Through Seven, inclusive, of re¬ 
spondents’ answer to Paragraphs One Through Seven of 
the Complaint. 

2. In answer to the allegations of Paragraph Nine, re¬ 
spondents deny that Ger-Ro-Mar’s merchandising program 
is in the nature of a lottery and specifically deny that 
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Answer of Respondents Ger-Ro-Mar, Inc. 
and Carl G. Simonsen 

profits earned by distributors constitute a prize and fur¬ 
ther specifically deny that there is any chance aspect in 
the manner alleged in said Paragraph Nine, and further 
specifically deny that any saturation must ultimately occur. 
On the contrary, respondents allege that Ger-Ro-Mar has 
a turn over of its distributors and dealers in the manner 
other sales organizations have turn overs in their distrib¬ 
utors and dealers. 

3. In further answer to the allegations of Paragraph 
Nine, respondents deny that Ger-Ro-Mar’s sales methods 
involve the use of lottery devices to the public or contra¬ 
vene established public policy of the United States, or are 
prejudicial to the public, or constitute unfair acts and prac¬ 
tices within the intent and meaning of the Federal Trade 
Commission Act. 

Count II 

As to Count II, respondents admit, deny and allege as 
follows: 

1. In answer to the allegations of Paragraph Ten in 
which is incorporated therein Paragraphs One Through 
Seven of the Complaint, respondents incorporate herein by 
reference each and every admission, denial and allegation 
of Paragraphs One Through Seven, inclusive, of respon¬ 
dents’ answer to Paragraphs One Through Seven of the 
Complaint. 

2. In answer to the allegations of Paragraph Eleven, 
respondents deny each and every allegation there contained 
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excepting that respondents admit Ger-Ro-Mar represents 
in its promotional material that each distributor can re¬ 
cruit five dealers per month. 

Count III 

As to Count Til, respondents admit, deny and allege as 
follows: 

1. In answer to the allegations of Paragraph Twelve 
in whit h is incorporated therein Paragraphs One Through 
Seven of the Complaint, respondents incorporate herein by 
reference each and every admission, denial and allegation 
oi Paragraphs One Through Seven, inclusive, or respon¬ 
dents’ answer to Paragraphs One Through Seven of the 
Complaint. 

2. In answer to the allegations of Paragraph Fourteen, 
respondents deny each and every allegation there contained, 
and specifically deny that statements and representations 
made by respondents have been or are false, misleading and 
deceptive, and constitute unfair and deceptive acts and 
practices and unfair methods of competition in violation of 
Section 5 of the Federal Trade Commission Act, as 
amended. 


Count IV 

As to Count IV, respondents admit, deny and allege as 
follows: 

1. In answer to the allegations of Paragraph Fifteen in 
which is incorporated therein Paragraphs One Through 
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Seven of tlio Complaint, respondents incorporate herein by 
reference each and every admission, denial and allegation 
ol Paragraph One Through Seven, inclusive, of respon¬ 
dents' answer to Paragraphs One Through Seven of the 
Complaint. 

-• In answer to the allegations of Paragraph Sixteen, 
respondents deny each and every allegation there contained 
and specifically deny that acts, practices and methods of 
competition of respondents constitute an unreasonable re¬ 
straint ol trade and unfair methods of competition in vio¬ 
lation of Section 5 of the Federal Trade Commission Act, 
as amended. 

Count V 

As to Count \ , respondents admit, deny and allege as 
follows: 

1. In answer to the allegations of Paragraph Seventeen 
in which is incorporated therein Paragraph One Through 
Seven ot the Complaint, respondents incorporate herein 
by relerence each and every admission, denial and allega¬ 
tion ol Paragraphs One Through Seven, inclusive, of re¬ 
spondents’ answer to Paragraphs One Through Seven of 
the Complaint. 

2. In answer to the allegations of Paragraph Eighteen, 
respondents deny each and every allegation there contained 
and specifically deny that the acts, practices and methods 
ol competition of the respondents constitute an unreason- 


* 
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able restraint of trade and unfair method of competition 
within the intent and meaning of Section 5 of the Federal 
Trade Commission Act, as amended. 

AY herefore, respondents pray judgment that: 

1. This complaint be dismissed; 

2. A decision be entered in favor of the respondents; 

3. Other relief be granted that is deemed proper. 

Date: Feb 3 1972 

Rosenberg and Wiseman 

By Jack M. Wiseman 
Jack M. Wiseman 

Attorneys for Respondents 
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UNITED STATES OF AMERICA 
Before Federal Trade Commission 
Docket No. 8872 

[same title] 

Daniel II. Hanscom, Administrative Laic Judge. 


Jerome M Steiner, Jr., and 
Ralph E. Stone, 

Counsel Supporting the Complaint. 

Jack M. Wiseman, 

Rosenberg and Wiseman, 

2084 Alan eda Way, 

San Jose, California, 

Counsel for Respondent. 


Preliminary Statement 

The complaint in this matter charged respondents with 
unfair and deceptive acts and practices, and unfair methods 
of competition, in the promotion of their Symbra’ette mar¬ 
keting program. In essence, the complaint alleged that 
the Symbra’ette marketing program constituted an open- 
ended, multi-level (pyramidal) scheme which unfairly and 
deceptively induced members of the public to invest sub¬ 
stantial amounts of money for distributorships. Accord¬ 
ing to the complaint, the Symbra’ette marketing program 
consisted of a distribution network allowing a prospect 
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to enter at any one of three levels, Key Distributor, Senior 
Key, or Supervisor, and eventually, as represented by re¬ 
spondents, to qualify at a fourth and fifth level, District 
Manager and Regional Manager. A prospective distributor 
entered the Symbra ette system by purchasing an inventory 
ot Symbra ette products consisting of bras, girdles, lin¬ 
gerie, swimwear or wigs. The level at which a prospect 
entered was determined by the size of the initial inventory 
purchased. Upon entrance into the program, according to 
the complaint, a distributor could recruit any number of 
additional distributors, and the large earnings in the form 
of commissions, overrides, and other compensation, held 
out by respondents as available to each participant, de¬ 
pended on recruiting by such additional distributors, and 
by their recruits ad infinitum. It was alleged that the size 
of the commissions, overrides, and other compensation, 
represented as flowing to a Symbra’ette distributor as a 
result of sales to and by such distributor's recruits, his re¬ 
cruits’ recruits, and so on, was based on the level at which 
he entered the Symbra’ette distributional system, or had 
reached once enrolled. 

Respondents Symbra’ette marketing program was chal¬ 
lenged in several Counts. Count I of the complaint charged 
that the program involved the elements of prize, considera¬ 
tion and chance, and that it was in the nature of a lottery 
and was unfair within the intent and meaning of the Fed¬ 
eral Trade Commission Act. Count II alleged that the 
Symbra'ette program held out to members of the public 
the lure of making large sums of money through commis¬ 
sions, overrides, and other compensation, based on endless 
recruitment of additional participants which was essen- 
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tially impossible, and that the program was therefore un- 
faii and deceptive. Count III alleged that respondents in 
promoting the Symbra’ette program utilized false, mis¬ 
leading and deceptive representations that it was not dif¬ 
ficult tor participants to ascend to higher levels of distribu¬ 
tion within the system, that all participants had the reason¬ 
able expectancy of receiving large profits and earnings, 
and that the program was commercially feasible for all 
entrants because the supply of available prospects and in¬ 
vestors was relatively inexhaustible. 

Count I\ and Count V related to different aspects of the 
program. Count IV charged that respondents unlawfully 
combined, conspired, and agreed with their distributors 
to fix, maintain and control the prices at which Sym- 
bra ette products w r ere resold, and to fix, maintain and con¬ 
trol the various fees, bonuses, rebates and overrides re¬ 
quired to be paid by one distributor to another distributor 
or class of distributors. Count ^ alleged that respondents 
unlawfully combined, conspired, and agreed with their dis¬ 
tributors to restrict the customers to whom Symbra’ette 
distributors could resell their products, and the sources 
of supply from which distributors could purchase Sym¬ 
bra’ette products. 

Respondents Ger-Ro-Mar, Inc., and Carl G. Simonsen 
filed an answer on February 1G, 1972, denying the forego¬ 
ing allegations and asking that the complaint be dismissed. 
Both sides conducted discovery, and ultimately stipulated 
most of the facts. On February 1, 1973, the case was reas¬ 
signed to the undersigned due to the illness of the original 
Administrative Law' Judge. An Order To Report Progress 
was issued to both sides on February 2, 1973, and a pretrial 
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conference was convened on March 1,1973. Hearings on the 
merits were completed on June 19, 1973. The record was 
closed for the reception of evidence on June 27, 1973, and 
briefing was concluded on August 20, 1973. 

This matter is now before the undersigned for final con¬ 
sideration of the complaint, answer, evidence, and the pro¬ 
posed findings of fact, conclusions, and memoranda filed 
by counsel for the respondents and complaint counsel. Con¬ 
sideration has been given to all the foregoing material filed 
by both sides. All proposed findings of fact and conclusions 
not specifically found or concluded are rejected, and the 
undersigned, having considered the entire record herein, 
makes the following findings of fact and conclusions, and 
issues the following order: 

Findings of Fact 

Respondents 

1. Kespondent Ger-Ro-Mar, Inc., organized in 1963, is a 
California corporation doing business as Symbra’ette, 
whose corporate name is now Symbra’ette, Inc. Respon¬ 
dent Ger-Ro-Mar, Inc., formerly maintained its home of¬ 
fice and principal place of business at 46U Meridian Ave¬ 
nue, San Jose, California, and presently maintains its 
home office and principal place of business at 23 Janis Way, 
Scotts Valley, California. 

2. Respondent Carl G. Simonsen, an individual, is Presi¬ 
dent and a director of Symbra’ettc, Inc. Respondent 
Simonsen founded Symbra’ette, instituted the Symbra’ette 
marketing program and distribution policies, and has been 
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and is responsible for establishing, supervising, directing 
and controlling tbe business activities and practices of 
Symbra ette. llis business address is tbe same as that of 
Symbra’ette. 

3. Symbra’ette is a name registered to Symbra’ette, Inc., 
under which the activities of respondents Ger-Ro-Mar, 
Inc., and Carl G. Simonson are conducted. (Hereinafter, 
unless otherwise indicated, the activities, acts, and prac¬ 
tices of respondents Ger-Ro-Mar, Inc., Carl G. Simon- 
sen and Symbra ette, Inc., will be referred to collectively 
as “Symbra’ette”). 

4. Symbra ette is now; and for some time lias been, en¬ 
gaged in the advertising, offering for sale, sale, and distri¬ 
bution ol brassieres, girdles, lingerie, swimwear and wigs 
to the public, through the Symbra’ette marketing program. 
Symbra’ette sales to distributors grew rapidly from $36,- 
832 in 1965 to $2,054,250 in 1060, but in 1072 fell to $1,- 
105,465. 

5. Tn the course and conduct of its business, Symbra’ette 
now causes, and lor some time lias caused, its products, 
when sold, to be shipped from its principal place of busi¬ 
ness in California to purchasers thereof located in vari¬ 
ous states oi the I nited States and, in the course of estab¬ 
lishing and maintaining its marketing program, has trans¬ 
mitted and caused to be transmitted, contracts, promo¬ 
tional material, and business papers to persons located 
in various states of the l nited States, and maintains, and 
at all times mentioned herein has maintained, a substantial 
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course of trade in commerce, as “commerce** is defined in 
the Federal Trade Commission Act. 

6. Symbra'ette and its distributors are in substantial 
competition in commerce with other firms and persons en¬ 
gaged in the manufacture or distribution of similar prod¬ 
ucts. 

(For all of the foregoing see Stipulation, CX 92). 

The Symbra'ette Marketing Program 

7. The Symbra'ette marketing program utilized five 
distributional levels, Ivey Distributors, Senior Keys, Super¬ 
visors, District Managers and Regional Managers. These 
distributors were sometimes referred to collectively in the 
Symbra’ette program as “Consultants.” A prospect was 
allowed to “buy-in” at any one of three levels, Key Dis¬ 
tributor, Senior Key, or Supervisor. 

The program represented that District Manager and 
Regional Manager could be reached by promotion from 
within if sufficient success were achieved by the entrant 
in building his “organization” or “personal group” of dis¬ 
tributors, and in reaching and maintaining the required 
retail purchase volume levels (R.P.V.). 

One entered the Symbra'ette system by purchasing mer¬ 
chandise from Symbra’ette or one of its distributors. All 
distributors except Key Distributors bought directly from 
Symbra’ette. 

A Key Distributor’s profit was the difference between 
the prices he paid his sponsor for Symbra’ette products 
and the prices at which he sold them. The profit of a dis- 
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tributor above the Key Distributor level was the difference 
between the prices he paid for Symbra’ette products and 
the prices at w hich he sold them to Key Distributors he re¬ 
cruited or to the public, and commissions, overrides, and 
other compensation on the purchase volume of those Con¬ 
sultants directly sponsored by the distributor (CX 1, 74- 
75, and 92). 

The Symbra’ette marketing program is illustrated by 
the attached reproduced page from the Symbra’ette “Sales 
Manual” which was distributed and utilized in promoting 
the program by respondents Ger-Ro-Mar, Inc., and Carl G. 
Simonsen (CX 74). 
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THE SYr.'BRA'ETTE MARKETING PROGRAM 


cgional Manager 
55% 

Discount 


R.P.V. 

S25.OOO 

MAINTAIN 
S12.500 per month 


Qualified Regional Managers earn 5% on Dis¬ 
trict Managers. 10% on Supervisors; 15% on 
Senior Keys: 20% on Key Distributors; 3% on 
directly sponsored P.egional Managers; 1% on 
indirectly sponsored Regional Managers; 1% 
on indirectly sponsored District Managers; 
S200 cash car allowance. 


District Manager 
50% 

i Discount 


Supervisor 

45% 

Discount 


R.P.V. 

87.500 

MAINTAIN 

S3,000 per month 


R.P.V. 

S3.000 

MAINTAIN 

SI,500 per month. 


Qualified District Managers earn 5% on Super¬ 
visors; 10% on Senior Keys; 15% on Key Dis¬ 
tributors; 3% on directly sponsored District 
Managers; 1% on indirectly sponsored District 
Managers; S150 cash car allowance. 


Qualified Supervisors earn 5% on Senior Keys; 
10% on Key Distributors. 2% on directly spon¬ 
sored Supervisors: S 1 P 0 cash car allowance. 


Senior Key 
40% 

Discount 


R.P.V. 

S1000 
MAINTAIN 
S500 per month 


Qualified Senior Keys earn 5% on Key 
Distributors. 


Key Distributor 
35% 

Discount 


YOUR LADDER TO SUCCESS 


R.P.V. 

S300 

MAINTAIN 
S100 per month. 


Key Distributors purchase from their sponsor. 


FEDERAL TRADE LE.MMbslON 

oeV.et Ilc.-hr ■ E.nilit NO 7^. 


The Symbra’ette Marketing Program is designed so that the ambitious person can 
start small or as large as he desires. Consultants can rapidly work into higher income 
brackets, or those who would like to enter business on a large scale may buy in as a 
Supervisor. 


10/1/70 
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8. Key Distributor —A prospect could start association 
with Symbra’ette at this level by purchasing an inventory 
of $300 at list price from a sponsor. This required an in¬ 
vestment after discount of about $315 (CX 75Z13). Key 
Distributors were not permitted to purchase directly from 
Symbra'ette but, as stated, were required to buy from their 
sponsors. A Key Distributor bought from his sponsor 
at 35 percent discount from the Symbra'ette retail list 
price, and resold at the Symbra'ette established list price. 
Maintenance of a monthly purchase volume of $100 in 
terms of Symhra’ette retail list prices was required. 

Purchases of all Symbra'ette distributors were accumu¬ 
lated on a monthly basis and were referred to in the Sym¬ 
bra’ette program as “Retail Purchase Volume” (R.P.V.) 
(CX 7‘ r, 75S). The basic discount accorded to each classi¬ 
fication of distributor was computed from the “Retail Pur¬ 
chase Volume.” 

A Key Distributor could engage in unlimited recruiting 
and could advance to the level of Senior Key if his retail 
purchase volume and that of his recruits amounted to 
$1,000 in one calendar month (CX 1, 74(1). 

9. Senior Key —A person could start as a Senior Key 
by purchasing an inventory of $1,000 of Symbra'ette prod¬ 
ucts from a sponsor at a 40 percent discount from the 
Symbra’ette list price (CX 1, 74-75). With literature and 
sales aids an investment of about $700 was required (CX 
75Z13). A person could also become a Senior Key by ad¬ 
vancing to that level from Key Distributor by sponsoring 
other Key Distributors and with such a “personal group” 
reaching a monthly retail purchase volume of $1,000. Sub- 
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sequent maintenance of a monthly purchase volume of $500 
in terms of Svmbra'ette retail list prices was required of a 
Senior Key and his organization. Senior Keys could re¬ 
cruit additional distributors on an unlimited basis, and a 
Senior Key’s “organization" or “personal group” included 
all persons whom he supplied with products. A Senior Key 
received a 40 percent profit on personal sales, a five per¬ 
cent profit on purchases made by directly recruited Key 
Distributors, and one percent profit on purchases made by 
directly recruited Senior Keys and their organizations 
(CX 92(5)). 

10. Supervisor —A prospect desiring to start in the 
Svmbra’ette system as a Supervisor was required to pur¬ 
chase an initial inventory of $.'5,000 in terms of Svmbra’ette 
retail list prices. Such inventory was purchased at 45 per¬ 
cent off the retail list price, and with literature, sales aids 
and supplies required an investment of about $1,950 (CX 
75Z12). Thereafter, Supervisors had to maintain a 
monthly retail purchase volume of $1,500. Within the 
Symbra’ette organization a distributor who had at least 
one (1) directly recruited Senior Key, and two (2) directly 
recruited Key Distributors could become a Supervisor if 
such distributors and their recruits as a group attained a 
monthly retail purchase volume of $3,000. A Supervisor 
could recruit an unlimited number of distributors. A Super¬ 
visor’s “organization" or “personal group” consisted of his 
directly sponsored Senior Keys and their entire groups, 
and his directly sponsored Key Distributors and their 
entire groups. A Supervisor earned 45 percent profit on 
personal sales, a five percent override on purchases made 
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by his Senior Keys, and a 10 percent profit on purchases 
made by his Key Distributors, lie also received a two per¬ 
cent override on purchases made by his directly recruited 
Supervisors and their personal groups, and was eligible to 
qualify for a car allowance if his organization’s retail 
purchase volume was large enough (CX 1, 74-75, 92). 

11. District Manager —A District Manager purchased 
products from Symbra’ette at a 50 percent dicount from 
list price. A District Manager could recruit an unlimited 
number of distributors. A District Manager's “personal 
group” included his directly sponsored Supervisor’s entire 
groups, his directly sponsored Senior Keys’ entire groups, 
and directly sponsored Keys. To advance to the District 
Manager level a Supervisor had to have an organization 
reaching a retail purchase volume of $7,500 for one month, 
and maintenance thereafter of a monthly purchase volume 
of $3,000. One could not begin as a District Manager but 
had to work one’s way to this position by recruiting at least 
five people at the Senior Key or Supervisor level or who 
had reached that level (CX 1G), and who together with 
their personal groups reached and maintained the fore¬ 
going monthly retail purchase volumes. 

A District Manager earned 50 percent profit on personal 
sales, a 15 percent profit on sales to his Keys, 10 percent 
override on purchases of his Senior Keys, five percent over¬ 
ride on his Supervisors’ purchases, three percent over¬ 
ride on the purchases of his directly sponsored District 
Managers’ personal groups, and one percent override on 
_ ..rchases of indirectly sponsored District Managers’ 
personal groups. He also earned a cash car allowance of 
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$150 if his personal group maintained a retail purchase 
volume of $7,500 per month (CX 74M). 

12. Regional Manager— The highest level one could 
reach under the Symbra'ette program was that of Regional 
Manager. A Regional Manager bought his products at a 
55 percent discount from Symbra’ette. A Regional Man¬ 
ager could recruit an unlimited number of distributors. 
• lie personal group of a Regional Manager included his di¬ 
rectly sponsored District Managers’ entire groups, his 
directly sponsored Supervisors’ entire groups, his directly 
sponsored Senior Keys’ entire groups, and his directly 
sponsored Key Distributors. A District Manager’s per¬ 
sonal group had to include at least three (3) “qualified 
direct District Managers” and two (2) “qualified indirect 
District Managers” (CX 1G), and had to attain a retail 
purchase volume of $25,000 in one calendar month in order 
to entitle such District Manager to ascend to the position 
of Regional Manager. Thereafter, a monthly minimum re¬ 
tail purchase volume of $12,500 was required to remain at 
this level of the program. 

A Regional Manager earned 55 percent profit on personal 
sales, a 20 percent profit on purchases of his Keys, a 15 
percent override on his Senior Keys’ purchases, a 10 per¬ 
cent override on his Supervisors’ purchases, a five percent 
override on his directly sponsored District Managers’ pur¬ 
chases, and three percent override on his directly sponsored 
Regional Managers’ personal group’s purchases, a one per¬ 
cent override on indirect Regional Managers, and a one 
percent override on indirect District Managers. He also 
earned a $200 cash car allowance if a $17,500 monthly re- 
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tail purchase volume was maintained by his personal 
group. 

Promotion of the Symbra'ette Program to the Public 

13. Respondents Ger-Ro-Mar, Inc., and Carl G. Siinonsen 
promoted the Symbra’ette marketing program to the public 
in a variety of ways including use of promotional literature 
and a film designed to assist recruiting (CX 74, 75 and 82), 
and by media advertising (CX 2A and B) and direct mail 
solicitation for the same purpose (CX 1). Substantial 
success was achieved. As noted, sales volume grew from a 
relatively minor figure in 1965 to over $2,054,000 in 1969, 
the year before the Commission’s investigation commenced. 

(a) Symbra'ette's Promotional Literature 

(1) The Flip Chart 

14. The statements and representations of respondents 
holding out to prospects the lure of earning large sums of 
money by investing in a Symbra’ette distributorship, and 
obtaining thereby the right to build a personal organization 
through the unlimited recruiting of additional distributors, 
and by such recruiting to obtain the large commissions, 
overrides, and other compensation held out as flowing from 
such a personal organization, are illustrated by a promo¬ 
tional aid known in the Symbra’ette organization as the 
“Hip Chart” (CX 75), by the “Sales Manual” distributed 
by respondents Ger-Ro-Mar, Inc., and Carl G. Simonsen 
(CX 74), and by the pamphlet “Your Opportunity with 
Symbra’ette” used in direct mail advertising (CX 1). 
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15. The “Flip Chart” (CX 75) was published by re¬ 
spondents Ger-Ro-Mar, Inc., and Carl G. Simonsen, and 
was used to recruit Symbra’ette distributors by describing 
and representing its program to them (CX 92(14); Mere¬ 
dith, Tr. 61-65; Sanford, Tr. 204). The “Flip Chart” makes 
representations of great earnings to prospective partici¬ 
pants which, however, could only be realized by every par¬ 
ticipant through an ever expanding number of new dis¬ 
tributors. 

16. The “Flip Chart” set out to prospective recruits the 
terms, structure and form of the Symbra’ette program. The 
live level “pyramid” distribution system, the requirements, 
represented opportunities, activities, and earnings of “Key 
Distributors,” “Senior Keys,” “Supervisors,” “District 
Managers” and “Regional Managers” were described. The 
unlimited recruiting of distributors, and the Symbra’ette 
system of compensation were also pictured. The “Flip 
Chart” represented to prospective distributors the large 
amounts of money available through the Symbra’ette pro¬ 
gram based on a system of commissions, discounts, over¬ 
rides, and other compensation, geared to an ever-widening 
circle of new recruits to be obtained by each new dis¬ 
tributor, by their recruits, and by their recruits’ recruits, 
etc., in building each distributor’s personal organization. 
The following are taken directly from the “Flip Chart”: 
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SYMBRA'ETTE USES THE SPONSOR 

system tc build sales organizations 

IT WORKS LINE THIS 
your Pl.-RS: -.BZ.' r -■■■ S Yi77~PURCHASES 
OF THOSE YOU SPG..SCR APE ACCUMULATED 
TO TOTAL YOUR OWN PURCHASE VOLUME 
IN A GIVEN MONTH" (CX 75T). 



* * * 

"WHEN YOU DO THE ABOVE JOB 
A:YD INTRODUCE ONLY ONE NEW KEY 
DISTRIBUTOR IN A MONTH ... 

YOU QUALIFY AS A SENIOR KEY 
so Uo\: LET'S LOCK AY"xG0 As 
A ... SENIOR KEY" (CX 75X). 

* * * 


« 
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"YOU AS A SENIOR KEY 



[ BUY” DIRECT FROM COMPANY 
[ CAD RECRUIT YOUR OWN ORGANIZATION 
YOU [ EARN 4oL PROFIT 

ARE A WHOLESALER (SELL TO KEYS) 

[ EAR" 5P PROFIT ON' SALES TO KEYS 
[ HAVE A TREMENDOUS GROUTH OPPORTUNITY" (CX 75Y) . 

* * * 


"WHEN YOU [as a Senior Key] SELL 
$1,000 R.P.V. AND HAVE ONLY 5-KEYS 
BUYING THEIR PRODUCT FROM YOU 
YOU HILL EARN' 

YOU SELL $T7ooo X 4o£ - $400 

5-KEYS X $700 $3,500 X 5l = $175. 

PER MONTH $575" (CX 75Z) 

* * * 

" AS YOUR ORGANIZATION GROWS .. . 

SC DOPE YOUR INCOME 
YOUR R.P.V. IS NOV; MORE THAN 
THE $3,000 A MONTH NEEDED TO 
ATTAIN THE SUPERVISOR LEVEL " (CX 75Z1). 



* * * 
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* * * 


"WHAT DOES A SUPERVISOR MEAN IN $? 

[ 4s% PROFIT ON PERSONAL SALES 
YOU [ lOSS PROFIT ON SALES TO KEYS 
EARN [ 5? OVERRIDE ON SENIOR KEYS 

[ 2% OVERRIDE ON DIRECT SUPERVISORS 

YOU ARE ELIGIBLE TO QUALIFY FOR CAR 
ALLOWANCE" (CX 75Z2). 

* * * 


'A SMALL ORGANIZATION LIKE THIS 


CAN 


(j i 


foTToT 




\Ou [supervisor 

income' 


tut 


5-SENIOR KEYS X 10C0 RPV = 5000 
SALES TO KEYS 2000 
CAR ALLOWANCE 

PERSONAL SALES 1000 


X 5% - $250 

X 10% - $200 

$100 

X 45% - $450 

$Mo 

PER MONTH 


THIS VOLUME WOULD GIVE YOU MORE 
THAN THE NECESSARY 7,500 R.P.V. 

TO QUALIFY FOR DISTRICT MGR." (CX 75Z3). 

* * * 


" DISTRICT MANAGERS 

[ 50% DISCOUNT ON R.P.V. 

[ 15% ON SALES TO KEY DISTRIBUTORS 
EARN [ 10% OVERRIDE ON DIRECT SENIOR KEYS 

[ 5% OVERRIDE ON COMBINED TOTAL R.P.V. 

[ OF SUPERVISORS AND THEIR SENIOR KEYS 

[ 3% OVERRIDE ON DIRECT DISTRICT MGRS. 
EARN [ OVERRIDE ON INDIRECT DIST1 ICT MGRS. 

D.M. CAN EARN $150 PER MONTH CA$H CAR 
ALLOWANCE" (CX 75Z4). 


* * * 
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‘"SYMBRA* ETTE DISTRICT MANAGER ORGANIZATION 


DIRECT DM VOLUME 
INDIRECT DM VOLUME 
SUPERVISOR 
DIRECT SENIOR KEYS 
WHOLESALE TO KEYS 
CASH CAR ALLOWANCE 


R.P.V. 

50,000 x 3# 

20,000 X 1# 
27,000 X 5# 
12,000 X 10# 
2,000 X 15# 


$1,500.00 

200.00 

1 , 350.00 

1 , 200.00 

300.00 

150.00 


$4,700 $56,400 

PER MONTH PER YEAR" (CX 75Z5). 


EARN 


EARN 


" REGIONAL MANAGERS 

[ 55# DISCOUNT? OP R.P.V. 

[ 20# ON SALES TO KEYS 
[ 15# OVERRIDE ON DIRECT SENIOR KEYS 
r 10?? OVERRIDE ON DIRECT SUPERVISORS 
i 5# OVERRIDE ON DIRECT DISTRICT MGR3. 

[ 3# OVERRIDE ON DIRECT REGIONAL MGRS. 

[ 1/1 OVERRIDE ON INDIRECT REGIONAL MGRS. 

156 OVERRIDE ON INDIRECT DISTRICT MGRS. 

[ $200 MONTHLY CASH CAR ALLOWANCE" (CX 75Z8). 


"SYMBRA 1 ETTE REGIONAL MANAGER ORGANIZATION 


R.P.V. 

DIRECT DISTRICT MGR. VOLUME $50,000 X 5# 

INDIRECT DISTRICT MGR. VOLUME 20,000 X 1# 

SUPERVISOR VOLUME 20,000 X 10# 

DIRECT SENIOR KEYS 10,000 X 15# 

WHOLESALES TO KEYS 2,000 X 20# 

1-DIRECT REGIONAL MGR. VOLUME 15,000 X 3# 

IN-DIRECT REGIONAL MGR. VOLUME 30,000 X 1# 

CASH CAR ALLOWANCE 

$7,550 PER MO. $90,600 PER YR. (CX 75Z9). 
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• • • 

“YOU HAVE SEEN HOW YOU MAY START AS 
A KEY DISTRIBUTOR & GROW TO BE A . . . 
REGIONAL MANAGER 

YOU MAY START YOUR SYMBRA’ETTE BUSINESS 
IN ANY BRACKET YOU DESIRE 
SUPERVISOR . SENIOR KEY 
KEY DISTRIBUTOR” (CX 75Z11). 

• • • 

“TOP LEVEL UNDER THE COMPANY IS THE 
REGIONAL MANAGER 

(ANYONE CAN ACHIEVE THIS LEVEL)” (CX 75R). 

• • * 

17. Each Symbra’ette distributor started his association 
with Symbra’ette by completing an application from his 
sponsor and purchasing a Symbra’ette inventory in the 
bracket he desired to work in (CX 75Z15). 

(2) The Sales Manual and Direct Mail Brochure 

18. The “Sales Manual” (CX 74) reiterated many of the 
statements and representations set out in the “Flip Chart.” 
The “Sales Manual,” like the “Flip Chart,” clearly discloses 
that mounting the ladder of success within the Symbra’ette 
organization from “Key Distributor,” to “Senior Key,” to 
“Supervisor,” and then to “District Manager” and “Re¬ 
gional Manager,” and receiving the commissions, overrides, 
and other compensation held out, depended upon each new 
distributor building a personal organization by recruiting 
other new distributors, who in turn had to build their own 
"personal groups” by sponsoring their own new recruits in 
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an ever-widening chain. Commissions, overrides, and other 
compensation, were represented as growing ever larger in 
this manner (CX 74). Thus, the “Sales Manual” urged: 

“RECRUIT . . . 

YOU can't make it to the top ALONE .. . 

The opportunity with the Symbra’ette bra and other 
Symbra'ette products is as challenging in many re¬ 
spects as mountain climbing. A person gets to the top 
through the cooperative efforts of those in his group. 
The one at the top in turn helps those with him to boost 
themselves to a higher plateau. The line that holds 
them together is the line of sponsorship . . . 

There are potential recruits everywhere!” (CX 74L). 

The direct mail brochure (CX 1) contained statements and 
representations similar to those in the “Sales Manual,” and 
also set out many of the details of the Symbra’ette program 
found in the “Flip Chart.” 

(b) Testimony of Former Symbra'ette Distributor 

19. A former Symbra’ette distributor testified in this 
proceeding describing the system in practice, as follows: 

Q. “How did you first learn about Symbra’ette? A. 
A person that I had been previously acquainted with, 
by the name of Jerry Vinett, called me from Nashville, 
Tennessee.” 

Q. “During that phone conversation, what did Mr. 
Vinett say to you and what did you say to him? A. 
Well, Mr. Vinett told me that . . . they had a product 
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where their method of operation was that you would 
recruit people and you would train people to recruit. 
. .. Well, you would just grow and grow and grow. . . . ” 
(Tr. 47). 

• • • 

A. “ . . . And then, he [Mr. Yinett] took blank paper 
just like a tablet, and tried to emphasize the method 
of recruiting to where he’d, say, put a circle at the top, 
which would indicate my wife and I, and then, drawing 
lines oil—like five lines off of that circle to indicate 
five of our recruits, and then drew lines off of our 
recruits and drew circles to indicate our recruits, re¬ 
cruits, and then, drew lines off of our recruits, recruits, 
and drew five circles to indicate our recruits, recruits, 
recruits, and then, he ran out 01 paper” (Tr. 53). 

* • • 

Q. “Were both of you active in the Symbra’ette pro¬ 
gram ? A. Yes. 

Q. flow did that work! A. Well, my first efforts 
were finding some recruits. At the same time, Yvonne 
did some selling and had some parties. And she made 
an effort to get recruits at her parties. And I spent 
all my time recruiting” (Tr. 59). 

With respect to commissions and overrides based on an 
ever-widening organization, this witness testified: 

A. “ . . . Then he [Mr. Yinett] went ahead to explain 
the overrides that we would gain by—off our recruits 
. . . [HJe indicated that if we bought in at a higher 
level . . . this would qualify us to draw more money off 
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of our recruits, as we recruited them. And it would 
also allow us to draw more and more off of the recruits 
that they recruited” (Tr. 53-54). 

• • • 

Q. “You also described or used the term ‘buy-in’ and 
clarified it a little bit. When you paid $742, at the time 
you signed the contract, what did you understand you 
had purchased for that $742? A. My personal under¬ 
standing was that I had purchased the privilege of 
recruiting people and being paid override on these 
people. I realized that there was some inventory and 
supplies involved and, of course, you needed this in¬ 
ventory and supplies to show to people to recruit 
people” (Tr. 99). 

• • • 

Respondents Held Out To All Prospects 
The Opportunity Of Large Earnings 
From A Symbra’ette Distributorship 

20. The theme running throughout respondents’ promo¬ 
tional literature is that great profits were available to each 
and every investor in a Symbra’ette distributorship. Thus, 
in the "Flip Chart,” as just set out, prospective distributors 
were told that the top distributor level under the program 
is the Regional Manager and that “ANYONE CAN 
ACHIEVE THIS LEVEL” (CX 75R). Shortly thereafter 
the “Flip Chart” informs prospects that a Regional Man¬ 
ager’s organization produces an income of “$7,550 Per Mo.” 
and “$90,600 Per Yr.” (CX 75Z9). At the lower level of 
“Senior Key,” requiring an initial investment of about 
$700, each and every prospect was led to believe that a 
monthly income of $575 could be obtained. The pamphlet 
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“Your Opportunity with Symhra’ette” (CX 1) advised 
prospects that the program offered to people “from all 
walks of life” “regardless of who you are, where you are 
from, or what you are now doing” the opportunity: 

“ . . . to earn middle to upper five figure annual incomes, 
working full time” (CX 1C). 

Prospects were advised that the ambitious person: 

“ . . . can start small or as large as he desires. Con¬ 
sultants can rapidly work into higher income brackets, 
or those who would like to enter business on a large 
scale may buy in as a Supervisor” (CX IE). 

Respondents advertised in periodicals seeking investors in 
a Symbra’ette distributorship stating “YOUR MARKET 
HALE THE POPULATION,” “YOUR PROFIT PRO¬ 
CRAM UNIQUE IN THE INDUSTRY,” and representing: 

“ . . . Once you establish your Symbra’ette distributor¬ 
ship, it almost grows by itself. . . . The potential is 
astronomical—and the surface has barely been 
scratched. You can still get in on the ground floor . . . ” 

“ ... You can start as small or big as von wish—and 
grow from there, expanding your sales organization 
and collecting automatic overrides on all the sales made 
by consultants under you . . .” (CX 12B) (Emphasis 
added). 

The “Sales Manual” used in recruiting represented: 

“The Symbra’ette sales program offers more than just 
security for you and your family. It offers, indepen- 
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denee, a promising future, a retirement plan and an 
income substantial enough so that you can afford the 
luxuries, as well as the essentials cf life. .. . 

We know of many who have achieved this goal within 
a year. Their success story can be yours too!!” (CX 
74B). 

Key Distributors were represented as making $220 to $317 
a month, Senior Keys $375 per month, as just noted, 
Supervisors $1,000 per month, District Managers $4,700 
per month, and Regional Managers, as also noted, $7,550 
per month (CX 75). 

Testimonials in the Symbra'ette News emphasized the 
large sums to be earned: 

“June 2, 1972 

Dear Mr. Simonsen: 

. . . Mr. Simonsen, our satisfaction and happiness has 
not come only because of the fabulous income that we 
now receive as Regional Director, . . . Symbra’ette has 
enriched our lives in a material way by giving us a long 
dreamed about swimming pool, a new Pontiac station 
wagon, a new pick-up truck for camping, a newer and 
lovelier home, a nice serviceable office and we could go 
on and on . .. 

Forever gratefully and 
respectfully yours, 

Edith Gustin” (RX 10). 

• • • 


V 
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“KILLER KERNS: (Juanita Kerns) 

Says to all new recruits, “Dreams come true in 72!” 

Started at zero, January 4 ' ( )71 f one year later lias 
$1,200 in bra inventory )ile home and a new 

car.... 

Aims for a showing every nigh and a recruiting oppor¬ 
tunity every day. ...” (RX 10). 

Advertisements in periodicals likewise lured prospects 
with the representation of large earnings: 

“You too can open a world of no” financial opportunity 
as a Symbra’ette Consultant, part or full time . .. offer¬ 
ing qualified consultants up to (10% discount, plus a 
cash car allowance up to $250 monthly” (CX 2A). 

21. Advancement from Key Distributor, or other level 
at which a participant “bought-in” to the Symbra’ette pro¬ 
gram, up the ladder ot the Symbra’ette “pyramidal” organi¬ 
zation, and achievement of the earnings of such higher dis¬ 
tributional level, was represented by respondents as a rea¬ 
sonable expectation, feasible and possible for each and 
every recruit (CX 1, 74-75, prior findings). 

Geometric Progression 

22. The achievement of the large earnings, and the ad¬ 
vancement ot all participants in the Symbra’ette program 
to higher levels, represented by respondents as expectable, 
feasible and possible for all, could only be accomplished 
by the building of personal organizations by all participants 
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through recruiting of new distributors, by recruiting by 
such new recruits, and by their recruits, ad infinitum. 
rhus, lor example, to achieve the $575 per month held out 
by the Symbra’ette program, a Senior Key had to recruit 
into his organization a sufficient number of Key Distribu¬ 
tors, suggested by the “Flip Chart” as five (5) or more 
(CX 7o\ and Z), so that the group as a whole would attain 
a combined morthly retail purchase volume (R.P.V.) of 
$4,500 ot Syinbra'ette products producing the foregoing 
income. Each Key Distributor recruited, in turn had to 
recruit one or more additional Key Distributors to advance 
to oenior Key (CX 75X). Also, to advance to Senior Key 
a Key Distributor’s “personal group” had to have a retail 
purchase volume (R.P.V.) of Symbra’ette products of 
$1,000 in one calendar month (CX 74(i), and had to main¬ 
tain $500 per month to remain in that category. A Super¬ 
visor, to achieve the $1,000 per month earnings represented, 
had to recruit in addition to his personally sponsored Key 
Distributors an organization of Senior Keys, also suggested 
by the “Flip Chart” as five (5) or more (CX 75Z3), each 
of which, as just stated, had to recruit his own organiza¬ 
tion of Key Distributors to achieve the earnings repre¬ 
sented and to advance in his turn to Supervisor and higher. 
The same recruiting factors applied to District Managers 
and Regional Distributors. 

23. The Symbra’ette marketing program thus contem¬ 
plated and required for each and every participant to 
achieve the earnings and benefits represented, an ever in¬ 
creasing group of distributors in accordance with the prin¬ 
ciples of geometric progression. 
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24. By geometric progression, if an organization were 
to increase monthly using a function of five (5) as a con¬ 
tinuous notion, or even a function of two (2) continuously 
(see 1) v'assenaar, Tr. 27!>), at the end of a relatively 
modest period of time there would be total saturation of 
the market. In fact, recruits to such an organization theo¬ 
retically would soon equal the adult population of the 
nation as a whole. 

2."). (Unlimited, geometrical increases in the number of 
recruits into the Symbra’ette marketing program consti¬ 
tuted an impossibility. Achievement of the large earnings 
and advancement held out by respondents to all participants 
entering the program by recruiting their own “organiza¬ 
tions’’ or “personal groups” in accordance with the Sym¬ 
bra’ette marketing plan, and obtaining commissions, over¬ 
rides and other compensation represented, was impractical 
and impossible for each and every such recruit, or even for 
any substantial proportion of them. The great earnings 
and advancement held out by respondents to all prospective 
participants in the Symbra’ette program were therefore 
false, misleading and deceptive. 

Chance 

2G. T ncertainty or chance was at the core of the Sym¬ 
bra’ette marketing plan insofar as the plan held out to 
prospective participants the promise of large earnings by 
way of commissions, overrides, and other compensation on 
sales by a prospective participant’s recruits, by the recruits 
of those recruits, and so on. The continuation of the recruit¬ 
ing chain obviously was wholly beyond the control of any 
participant in the Symbra’ette program. The success of 
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a Syinbra’ette distributor’s recruits in obtaining their re¬ 
cruits, and of those recruits in obtaining other recruits, etc., 
producing large earnings for the original distributor in the 
form of commissions, overrides, and other compensation, 
was entirely a “gamble” for any particular Symbra’ette 
participant. 

Vertical Price Fixing 

27. Respondents have entered into contracts, agreements, 
combinations, and understandings with their Symbra’ette 
distributors (“Consultants”) whereby all distributors upon 
becoming participants in the Symbra’ette program agree to 
maintain the resale prices established by the respondents. 
Respondents have entered into contracts, agreements, com¬ 
binations, and understandings with their Symbra’ette dis¬ 
tributors whereby all distributors upon becoming partici¬ 
pants in the Symbra’ette program agree on the fees, bo¬ 
nuses, discounts, rt bates and overrides required to be paid 
by one distributor or class of distributors to another dis¬ 
tributor or class of distributors. Each distributor agree¬ 
ment signed by respondents and each individual distributor 
involved contained the following provision (CX 11-22): 

“As a condition of this agreement, I agree to purchase 
and, sell Symbra’ette products according to the pro¬ 
cedure set forth in the Sales Manual and referred to 
in the Rules and Regulations. Said Rules and Regula¬ 
tions are an integral part of this agreement and by this 
reference are incorporated herein, and I agree to abide 
by any and all of the terms and conditions set forth 
therein, and any amendments thereto.” 
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The “Sales Manual” which all distributors and respondents 
thus agreed and understood would be abided by in making 
sales, and with which all distributors were required by 
respondent to abide by in making sales, provided (CX 
74P): 

"... you buy Svmbra’ette products at wholesale prices— 
to be sold through personal sales direct to the public 
at suggested retail prices. ...” 

The Symbra'ette suggested resale prices are contained 
in the forms for ordering Symbra'ette products (CX 24-46). 

C us tamer Rest fictions 

28. Respondents have entered into contracts, agreements, 
combinations, and understandings with their Symbra’ette 
distributors whereby all distributors upon becoming partici¬ 
pants in the Symbra’ette program agree not to compete for 
each others’ customers. Respondents and their distributors 
have agreed that each customer belongs to the distributor 
who originally acquired that customer. The “Sales Manual” 
which, as stated, all distributors agreed to follow, provided 
(CX 74N): 

“A retail customer belongs to the Consultant who ob¬ 
tains the order. A consultant retains his customers as 
long as he continues to service them properly” 

Purchase Restrictions 

29. Respondents have entered into contracts, agreements, 
combinations, and understandings with their Symbra’ette 
distributors which required all Key Distributors upon be- 
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coming participants in the Symbra'ette program to pur- 
cliase merchandise only from their sponsors, and which pre¬ 
vented, restricted and prohibited Key Distributors from 
purchasing from a Symbra’ette distributor other than their 
sponsor. This restriction is illustrated by an announcement 
by respondents in their Symbra’ette News : 

“We are receiving orders from Key Consultants who 
seem to have the impression that they may order direct 
from the Company. The ordering policy is that Keys 
must order through their sponsors. 

Please ensure that all new recruits be instructed ac¬ 
cordingly” (IiX 12). 

The “Sales Manual,” “Flip Chart,” and pamphlet “Your 
Opportunity With Symbra’ette,” all likewise provided that 
“Key Distributors purchase their products from their spon¬ 
sor" (CX 74D). The Sales Manual further provided: 

“If a Consultant prefers to be transferred to another 
Sponsor for more convenience, he must have the ap¬ 
proval of his Sponsor and his District Manager and 
Regional Manager, and a letter to that effect must be 
csented to the Home Oftice for approval.” 

Retail Outlet Restrictions 

30. Respondents have entered into contracts, agreements, 
combinations, and understandings with their Symbra'ette 
distributors which require all distributors to restrict the 
n >il sales and the display of Symbra’ette products only 
through authorized retail channels, i.e., direct home sales, 
home service routes, exclusive boutiques or similar estab- 
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lislnnents where custom fitting is (lone, and establishments 
where no competitive line is sold. Sales to commercial retail 
markets are not authorized. The “Sales Manual” which, as 
stated, all Symbra’ette distributors and respondents agreed 
and understood would be followed in making sales, and 
which all distribiu 5 were required by respondents to fol¬ 
low in making sales, provided (CX 74P): 

“Symbra’ette products are not to be sold in retail stores. 
Only exclusive boutiques or similar establishments 
where custom fitting is done, and no competitive line 
is sold can be considered as acceptable” 

Discussion 

The Symbra’ette marketing plan had a dual nature. It 
was an open-ended, multi-level (pyramidal) plan, and it 
also had a “direct selling” aspect. A distributor could 
make a profit on direct sales to consumers. However, as has 
been made clear in the findings set out hitherto, the large 
earnings held out by the Symbra’ette system, directly and 
by implication, to potential investors in a Symbra’ette dis¬ 
tributorship required the development by every prospect 
of his own “organization” or “personal group” made up 
of his recruits, and their recruits, etc. It is this aspect of 
the Symbra’ette program with which the complaint is con¬ 
cerned. Respondents often confuse these two aspects in 
their briefs, treating the complaint at times as involving an 
attack on the “direct selling" phase of the Symbra’ette pro¬ 
gram. It was stipulated that “[t]here is no contention that 
any deception, fraud, unethical practice, misrepresentation, 
or improper conduct is present in the presentation of the 
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[Symbra’ette] products or their prices to consumers” (CX 
92(7)). Nothing herein will put respondents “out of busi¬ 
ness’ insofar as their direct selling activities are concerned, 
and respondents suggestions on this score are misplaced 
(see Brief After Trial, pp. G and 39). 

r ihe assertion that the Commission’s complaint is arbi¬ 
trary and capricious because there are competitors selling 
brassieres, girdles, swimwear and lingerie under similar 
marketing and sales programs, who have not been chal¬ 
lenged, wholly lacks merit. It is well established that the 
Commission does not have to proceed against every firm 
violating the law as a condition for proceeding against one. 
Moog Industries, Inc. v. Federal Trade Commission, 355 
U.S. 411 (1958), rehearing denied, 356 U.S. 905 (1958); 
Federal Trade Commission v. Universal-Bundle Corp., 387 
U.S. 244 (1967). 

Respondents contend that many Svmbra’ette distributors 
profited from the program and “received a good deal.” 
From this respondents argue that to preclude persons who 
want to engage in “small business” from entering the pro¬ 
gram would be contrary to the public interest, and that the 
proper course of administrative conduct is to eliminate 
“abuse and misconduct” (Brief After Trial, p. 4). The 
elimination of “abuse and misconduct” is precisely the pur¬ 
pose of the order issued in this decision. As stated, nothing 
in it interferes with the lawful “direct selling” aspects of 
the Symbra’ette program. 

The fact that some distributors found “direct selling” 
of Sv:. bra ette prouiicts a good deal, if true, and that some 
may have made money through recruiting and from sales 
of those recruits, and their recruits, etc., does not expunge 
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the unfairness and deception inherent in the open-ended, 
multi-level (pyramidal) nature ol' the Symbra’ette program. 
A distinction must be made between achievement of sub¬ 
stantial earnings and advancement in the Symbra’ette 
organization by an individual distributor, and the realiza¬ 
tion of the success and earnings held out by the respondents 
to all participants who were recruited. As the complaint 
alleged in Paragraph 11, if each new participant in the Sym- 
bra’ette system fulfilled the program set out in the "Flip 
Chart” and "Sales Manual” and succeeded in recruiting 
live new participants each month, and each of those new 
recruits succeeded in recruiting five recruits of their own, 
anti so on, the number of distributors in the program would 
quickly number many millions, as already emphasized. In¬ 
deed, growth by a factor of two would produce the same 
result, only requiring a somewhat longer period. 

The ‘act that enormous numbers of distributors were 
never actually recruited does not dissipate the deceptive 
nature of the program. For it is obvious, on the one hand, 
that the number of distributors must increase geometrically 
for the plan to provide each and every prospect with an 
"organization” or "personal group” yielding the returns 
represented and, on the other, that sustaining such a growth 
rate for any significant period is utterly impossible becaiu 
of a lack of potential distributors, i.e., most or all of them 
would have been recruited. In short, the essence of the 
Symbra’ette program, aside from its direct-selling aspects, 
was inherently misleading and deceptive. 

The holding out of great earnings from the open-ended, 
multi-le\el (pyramidal) Symbra’ette program, which was 
presented as a legitimate business enterprise, but which in 
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reality was based on a chain of recruiting which was im¬ 
possible, not only had the capacity to induce prospects 
unfairly and deceptively to invest substantial sums of 
money, but to cause them to make a commitment of their 
labor, time and energy. The latter could well have been 
one of the most insidious facets of respondents’ false, mis- 
]' .iding, and deceptive representations. 

Respondents insist that condemnation of their program 
on the ground that it required continuous ‘‘geometrical” 
recruiting, which was impossible, is erroneous because it 
is purely theoretical and conjectural, and bears no relation 
to reality (Brief After Trial, pp. 19-20, 27-28, .80-32; Reply 
Brief, pp. 5, 20-22). The fact that the program did not 
work in practice as designed and no saturation of dis¬ 
tributors occurred does not mean that the program must 
or should be held lawful. It is undeniable that the 
Symbra’ette program in fact had as its cornerstone “geo¬ 
metric" recruiting. As already pointed out, to achieve the 
represented earnings and to advance up the distributional 
level required recruiting of an “organization” or “personal 
group” by every participant (CX 1, 74-75). The very 
system of commissions and overrides contemplated re¬ 
cruiting. Yet, as reiterated, continuous expansion of 
Symbra’ette distributors was impossible. The program, in 
short, in its very nature and design contemplated and 
required an impossibility. The program was accordingly 
unfair and deceptive. Breaking of the chain of recruiting 
for reasons other than saturation and unavailability of 
recruits, and the fact that Symbra’ette distributors never 
numbered more than 3,935, does not negate this conclusion. 
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Failure of geometric expansion of distributors to occur 
indicates only the difficulty of endless recruiting. Difficulty 
in carrying out an inherently deceptive and impossible 
program does not render that program lawful. 

The Lottery Count 

Count I of the complaint alleges ♦' at the Symbra’ette 
program was in the nature of r. h .e. - '- and therefore 
violated Section 5 of the Federal Trade Commission Act. 
A lottery has traditionally involved three elements, con¬ 
sideration, chance, and a prize. J.C. Martin Corp. v. Fed¬ 
eral Trade Commission, 242 F.lM bffO (7th Cir. l!)f>7). li\ 
the Symbra’ette program the foregoing three elements 
would seem to lx* present. The money paid to respondents 
by the prospect for an inventory of Symbra’ette products 
for resale, which carried with it the right to recruit his 
own “organization” or “personal group” of distributors 
constituted “consideration.” The commissions, overrides, 
and other compensation represented to each prospect as 
obtainable through the Symbra’ette marketing program 
from sales by the prospect’s recruits, by their recruits, 
etc., constituted the “prize." The "chance" consisted of 
uncertainty generated by the unknown position of the 
prospect in the chain of recruiting at the time he joined 
the program, the effect of that position on the possibility 
of achieving the great earnings held out by the program 
and, especially, of uncertainty as to the success of the 
prospect’s recruits in recruiting additional recruits, and 
of those recruits’ success in recruiting yet other recruits, 
and so on. 
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Respondents maintain that the Symbra'ette program does 
not constitute a lottery because the elements ot‘ “considera¬ 
tion ' and “chance" are both lacking. According to respon¬ 
dents, “consideration" is lacking because a participant's 
payment under the program is “only for the purchase of 
merchandise and goods,” and there is no “finder fee,’’ "fran¬ 
chise fee,” or the like (Brief After Trial, pp. 11-17; Reply 
Briet, p. 3). Put another way, respondents maintain that 
a participant does not pay a “consideration” for the right 
to recruit others, but pays only for an inventory of Sym¬ 
bra'ette products. In the opinion of the undersigned, this 
is a specious argument. The fact that there was no separate 
“finder tee," or “franchise fee," does not negate the exist¬ 
ence of "consideration.” Participants paid from about $215 
to $l,9ot) to respondents to become "Key Distributors,” 
"Senior Keys." or "Supervisors,” and for this they received 
an inventory ol Symbra’ette products and became distrTu¬ 
tors with the rights and privileges (lowing therefrom, in¬ 
cluding the right to build their own organizations by recruit¬ 
ing. I'he payment to Symbra'ette clearly constitutes “con¬ 
sideration." These payments, moreover, contrary to re¬ 
spondents’ assertions, were substantial. 

As to "chance,” respondents argue that uncertainty marks 
many business endeavors, and that "chance” must dominate 
over skill tor this element to be present in a legal sense. 
This has been the subject of a prior finding, and is dis¬ 
cussed later in this section. Uncertainty or “chance” was at 
the core of the Symbra’ette program in its non-direct selling 
aspects, and tin* element of "chance” in legal contemplation 
clearly was present in the program. The fact that classic 
lottery trappings, i.e., punch boards, raffle techniques, etc., 
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were not present lias, of course, no bearing on the essential 
legal nature of the Syinbra’ette program. 

Almost 70 years ago, the Supreme Court in Public Clear¬ 
ing House v. Cogue, 194 L.S. 497 (1904), considered a 
scheme which was not significantly different in its basic 
principles from the recruiting aspects of the Syinbra’ette 
program. In that case a “League of Equity” was organized 
which sought members, holding out large returns for a 
small investment and for work in inducing others to join. 
Each person who became a member paid three dollars as 
an enrollment fee, and agreed to pay one dollar a month 
for sixty months or five years. Each enrollee agreed to 
recruit others into the program. In this manner a fund or 
pool of money was created. In consideration of payments 
and recruiting of new members, each participant at a cer¬ 
tain point in time was to receive a pro rata share of the 
fund or pool accumulated by the League in accordance 
with a formula based on its rate of growth. On these facts 
the Court stated (194 U.S. at 502): 

“. . . the realization of any amount whatever by the 
new members is conditioned absolutely upon the con¬ 
stant acquisition of other new members and the new 
payments to be made by such new members. And what 
amount the members or cooperators will realize, as is 
stated by the league literature, depends entirely upon 
the ratio of growth of the league.” 

The Supreme Court concluded that the success of the 
scheme depended entirely upon the constant increase in 
the number of subscribers, that no one could predict what 
such growth would be, and that the resulting uncertainty 
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gone rat (h 1 deprived the scheme of the character of a legiti¬ 
mate business enterprise. The Court decided that the 
scheme was, in effect, a lottery, and that “chance” in appli¬ 
cation to the scheme meant (194 U.S. at 512): 

"... something that befalls, as the result of unknown 
or unconsidered forces; the issue of uncertain condi¬ 
tions; an event not calculated upon; an unexpected 
occurrence; a happening; accident, fortuity, casualty.” 

The Court noted that "no scheme of investment which must 
ultimately and inevitably result in failure can be called a 
legitimate business enterprise” (194 U.S. at 515). 

The same rationale is fully applicable to the Symbra’ette 
marketing plan, and more recent cases have applied simi¬ 
lar reasoning. A lottery was found to exist by the Court 
of Appeals for the Tenth Circuit in a referral sales scheme 
involving concepts analogous to those in the Symbra’ette 
program. Zebehuan v. United States, 339 F.2d 4S4 (10th 
Cir. 19G4). In that case the purchaser of an automobile 
was promised $100 each time a person whose name he sub¬ 
mitted also bought an automobile. The original purchaser 
likewise was promised $50 for each person whose name 
was submitted by the new participant In had referred, and 
who purchased an automobile. Holding that chance con¬ 
stituted an integral part of the scheme rendering it a “lot¬ 
tery,” the court stated (339 F.2d at 4S6): 

"... the original purchaser has no control over the 
payment or receipt of the $50 since it is the person 
whose name lie submits that must locate another buyer. 
Insofar as the original purchaser is concerned, the 
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procuring of this buyer is dependent, at least in part, 
upon chance and by the terms of the statute that is all 
that is needed. Tims, the third element is alleged and 
we must conclude that the indictment is legally suffi¬ 
cient to charge an offense under the statute.” 

In Blackly v. United States, 380 F.2d 665 (5th Cir. 1967), 
a somewhat similar scheme involving chain recruiting of 
new purchasers was involved. In this plan a water softener 
costing, if paid for in installments, about $829 was demon¬ 
strated to a householder and his wife. If they were inter¬ 
ested they were told that the softener not only could be 
obtained at no cost to themselves, but also that they would 
have an opportunity to earn a profit. They were to achieve 
this goal by supplying names of potential purchasers of 
the softener. For each such person whose name was sup¬ 
plied. and who bought a softener, the original purchasers 
would receive $40. Xo limit was placed on the number of 
re.errals that the original purchaser could supply. The 
original purchaser was to .eceive an additional $40 for 
every referral who purchased a softener whose name was 
supplied by the referrals the original purchaser made. As 
in the case of the Symbra’ette marketing plan, achievement 
ot the goal represented thus depended on endless referrals, 
i.e., recruiting. The Court of Appeals found this plan to 
be essentially fraudulent noting that one of its vie con¬ 
sisted of its “demonstrable impossibility.” 380 F.2d at 672. 
See also Fabian v. United States, 358 F.2d 187 (8th Cir. 
1966). 

Litigation arising in state courts has similarly condemned 
selling plans offering benefits geared to chain referrals or 
recruiting by a participant, by his recruits, and by their 

ft. 
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recruits, etc. In People of the State of Michigan ex rel. 
Kelly v. Koscot Interplanetary, Inc., 195 N.W.2d 43 (Mich. 
1972), a distribution plan was involved which sought to 
create a netwt^k of 40,000 distributors throughout the 
United States, the “per capita” limit for any given com¬ 
munity being one distributor for every 4,000 people. Sub¬ 
stantial commissions were paid to distributors who brought 
in new distributors. “Single level” distributors sponsored 
prospects who in turn cdhld sponsor other prospects so 
long as distributorships were available. “Dual level” dis¬ 
tributors recruited and supervised subdistributors called 
“Supervisors” who purchased from the sponsoring distrib¬ 
utor at 45 percent off retail list. A “Supervisor” could 
ascend to the distributor level if sponsored by a distributor, 
and was approved by Koscot, provided he first replaced 
himself with another “Supervisor.” The Michigan Court 
of Appeals agreed that this plan was analogous to a chain 
letter, “identical to the devices of referral selling,” and that 
it constituted a “lottery” prohibited by Michigan statute. 
The court found all three elements of consideration, chance, 
and prize to be present, noting as to “chance” (195 N.W.2d 
at 54): 

“if ‘A’, a distributor, brings ‘B’, a prospect, to a 
meeting and ‘B’ purchases a supervisorship, and ‘B’ 
in turn brings ‘C’ to another meeting, and ‘C’ purchases 
a supervisorship; ‘A’ makes money from both 'B' and 
‘C’, with ‘C’ being outside ‘AV knowledge and control. 
This constitutes chance dominating over skill. 

In many instances there is virtually no contact main¬ 
tained after a person is sold a franchise by defendadnt. 
He can move anywhere in the country and yet the per- 
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son who recruited him will receive profits from what¬ 
ever he does.” 

In considering the matter the Michigan Court of Appeals 
analyzed a number of similar distribution and marketing 
schemes utilized over the years, in Twentieth Century 
Company v. Quilling, lit) X.AV. 174 (Wise. 1!K)7), the owner 
of a patented “pole and thill coupling” (for bugggies and 
carriages) devised a scheme by which he sold to partici¬ 
pants the exclusive right to market his device in a given 
county, with the right to sell to others exclusive territorial 
rights in other counties, with those purchasers having the 
right to sell exclusive county rights to still others, “and so 
on without limit.” Finding the project not a legitimate 
business enterprise, the Wisconsin court noted that it “con¬ 
templates an endless chain of purchasers, or, rather, a 
series of constantly multiplying endless chains” containing 
the possibility of large gains to the original promoters and 
early purchasers, but “losses to later purchasers, increas¬ 
ing in number with the greater success of the scheme.” The 
Supreme Court of Wisconsin denounced the plan as “con¬ 
trary to public policy and void.” In Sherwood d : Roberts- 
Yakima, Inc. v. Leach, 400 P.2d 1G0 (Wash. 1965), radio 
intercoms and fire alarm systems were sold at inflated 
prices, purchasers receiving the privilege to refer potential 
customers to the seller, who promised to pay $100 for each 
sale to a prospect whose name was submitted, and $200 
for each 15 names submitted to whom the seller made a 
presentation. Even though the sales scheme did not involve 
payments on sales to referrals of referrals, the plan was 
nevertheless condemned by the Washington Supreme Court 
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as a lottery and contrary to public policy. The Court ob¬ 
served that purchasers of the intercoms and fire alarms, in 
hoping to recoup their investment from referrals, took the 
“chance’’ that the referrals might not be interested, that 
the salesman might not adequately make his presentation, 
that the referral might already have been referred by 
someone else, that the market might be saturated, and that 
the salesman might not even contact the referral. The 
Court concluded that chance was an integral part of the 
plan, but noted that “the measure was not the quantitative 
proportion of skill and chance in viewing the scheme as a 
whole.” The Court found the principle to be the same as in 
chain-letter schemes. 

M. Lippincott Mortgage Investment Co. v. Childress, 204 
So.2d 919 (D.C. of Appeal Fla. 1967), involved a plan very 
similar to that in the foregoing case except that commis¬ 
sions were to be paid to purchasers on sales made to re¬ 
ferrals of referrals submitted by the purchaser. Purchasers 
were led to believe that “big money” would be made on 
sales to referrals of referrals because of their large number 
creating a potential yield of $7,800 in commissions to the 
original purchaser. The Court found the plan a plain vio¬ 
lation of the Florida statute prohibiting chain selling 
schemes, pyramid clubs, and the like. The Florida Court 
noted that the sale had been induced by representations 
that the promissory note signed by an original purchaser 
should be of “r o concern” to him because purchasers could 
expect commissions which would more than pay the note in 
full, and because they would become part of a group which 
“would increase through a chain process of new members 
securing other new members and thereby advancing them- 
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selves in the group where they in turn would receive com¬ 
missions” (204 So.2d at 923). 

There is no question, and persuasive authority lias estab¬ 
lished, that a “pyramid" marketing or selling plan where¬ 
in the earnings accruing to any participant are dependent, 
as in the Symbra'ette program, upon recruiting of new re¬ 
cruits, on the recruiting by those recruits of still other re¬ 
cruits, etc., constitutes a “lottery" in legal contemplation. 
The Symbra’ette program was a lottery notwithstanding 
the absence of classic indicia thereof. The returns to any 
particular participant were beyond his control, and were 
determined by chance. Chance was an integral and in¬ 
herent part of the program. 

The fact that the program had a dual aspect, as stated, 
in that Symbra'ette distributors might engage in direct 
selling, making a profit on the difference in the price they 
paid for Symbra'ette products and the price at which they 
sold those products to the consuming public, in no way 
alters this conclusion. The circumstance that a program 
has a legitimate aspect does not render such a program 
lawful if conjoined with it there is an unlawful aspect. Nor 
does the fact that the success of a participant in obtaining 
new recruits, and building his “organization” or "personal 
group,” was dependent in some measure on his skill in pros¬ 
elytizing and training change the nature of the program. 
Notwithstanding such factors, the returns ultimately rea¬ 
lized from the sales of recruits, and of their recruits, etc., 
if any, were completely beyond a participant's control. 
Chance permeated the entire operation insofar as the non- 
direct selling aspects of the program were involved. 

Lottery methods of merchandising have long been held 
to violate Section 5 of the Federal Trade Commission Act, 




Initial Decision 


Federal Trade Commission v. Keppel & Bro., 291 U.S. 304 
(1933), and such have come *o be viewed essentially as 
per se violations. See, e.g., Gellman v. Federal Trade Com¬ 
mission, 290 F.2d GGG (8th Cir. 19G1); Dandy Products, 
Inc. v. Federal Trade Commission, 332 F.2d 983 (7th Cir. 
1964), cert, denied, 379 U.S. 961 (19G5); Peerless Prod ts, 
Inc. v. Federal Trade Commission, 284 F.2d 825 (7th Cir. 
1960), cert, denied, 365 U.S. 844 (1961); Wren Sales Com¬ 
pany, Inc. v. Federal Trade Commission, 296 F.2d 456 
(7th Cir. 1961). Considered as a “lottery” comparable to 
the foregoing cases, the Symbra’ette program would fall 
within a category of per se violations. Regardless of 
whether or not it should be so considered, the undersigned 
has not based this decision on any per se rationale, but 
on a careful consideration of the non-direct selling aspects 
of the Symbra’ette program, and there is no doubt that the 
open-ended, multi-level (pyramidal) aspects were unfair 
and deceptive. In it potentiality for unfair exploitation 
and oppression of the public the Symbra’ette program is 
quite different from, and far worse than, punch-boards, 
pull-tabs, or raflle type merchandising practices. It bears 
in this respect little or no resemblance to the practices in¬ 
volved. for example, in Marco Sales Company v. Federal 
Trade Commission, 453 F.2d 1 (2nd Cir. 1971), in which 
the r ourt of Appeals reversed and remanded a cease and 
desist order enjoining the sale of trinkets, etc., by means 
of a punch-board. In reversing Marco, the Second Circuit 
was of the view that the Commission had not adequately 
articulated why it had totally prohibited the punch-board 
sale of small items, but had allowed supermarkets and oil 
companies to utilize contests governed by chance in food 
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sales and gasoline retailing. The court in Marco, however, 
did not rule that distribution oi‘ goods by lottery was law¬ 
ful. 

The sale of dolls, stuffed dogs, etc., by means of punch- 
boaids ob\ ioush bears no resemblance to respondents* pro- 
giam. Respondents Symbra ette marketing plan induces,, 
ami lias the tendency and capacity to induce, prospects to 
invest substantial amounts of money, as well as valuable 
time, effort, energy, and hope, in a scheme the results of 
which are determined by chance, in which success is im¬ 
possible for all, if not most, and in which the chance 
01 gambling element is concealed and the program is de¬ 
ceptively promoted as a legitimate business opportunity. 
The amounts of money invested by the public in the Sym¬ 
bra'ette marketing plan, it may be added, were “substan¬ 
tial," contrary to respondents' assertion (Reply Brief, p. 
and the undersigned specifically so finds. 

The Symbra'ette open-ended, multi-level (pyramidal) 
maiketing program, presented deceptively as a legitimate 
business opportunity, was inherently unfair, exploitive, and 
oppressiv e. It is clear trom the provisions of the program, 
and its promotional literature, that it was aimed at persons 
hoping to go in business “for themselves,” and at persons 
ot possibly limited means seeking a way of supplementing 
their incomes. The program was cleverly designed to make 
“buying in" at the higher levels of Senior Key or Super¬ 
visor seemingly attractive, and the opportunity to achieve 
the high earnings held out by the “Flip Chart” deceptively 
plausible. The Symbra'ette program not only caused, or 
had the capacity to cause, participants to invest their money 
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in the hope of realizing the income held out by respondents 
as available, when such realization was an impossibility 
for all recruits, but caused, or had the capacity to cause, 
them to recruit others including friends, relatives and ac¬ 
quaintances to invest money in a program inherently un¬ 
fair and deceptive. Beyond that, the Symbra'ette program 
deprived, or had the capacity to deprive, participants of 
their time, energy and efforts which they otherwise could 
have devoted to legitimate enterprises not unfair to them. 

A “pyramidal" marketing program such as respondents’ 
“in the nature of a lottery," was described by the Iowa 
Supreme Court in State of Iona ex re!. Turner v. Koscot 
Interplanetary, Inc., 191 N.W.2d (124, 628 (Iowa, 1971): 

“Product sales and the selling of positions are ef¬ 
fected via use of the aforesaid ‘multi-level—dis¬ 
tributorship—supervisor—pyramid sales techniques’ 
through which individuals considermg position pur¬ 
chases are induced to buy upon the assurance that once 
‘bought in’ they will have the right to bring or refer 
other prospective merchandise-position buyers to the 
company and receive payments from Koscot for each 
such referral.” 

The Iowa Supreme Court found this program infected w r ith 
fraud holding that although the term “fraudulent conduct” 
in the Iowa statute was not subject to precise definition, 
it did include referral or “pyramid” sales schemes. The 
Court determined that in outlawing merchandising pro¬ 
grams with rebates “contingent upon procurement of pros¬ 
pective customers by the purchaser,” i.e., programs in the 
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nature of a lottery, the legislative purpose was to brand all 
pyramiding referral merchandise sales schemes as a “can¬ 
cerous vice” against which the public should be protected 
and for that reason suppressed, 1!)1 N.W.2d at 632. And in 
State by Lefkowitz v. ITM, Incorporated, 275 N.Y.S.2d 
303 (1066), an endless chain selling transaction was deter¬ 
mined to be so permeated with chance as to constitute a 
lottery, and was condemned on the ground that such a pro¬ 
gram had to fail as a matter of economic feasibility and 
mathematical certainty. Noting that this was the “quick¬ 
sand” nature of such transactions the Court remarked that 
(275 N.Y.S. at 315): 

“. . . promoters must be charged with knowledge of the 
fraud inherent in [them].” 

See also with respect to sales and referral schemes based 
like the Svmbra’ette program on “geometrically” expand¬ 
ing referrals or recruiting with chance (“lottery”) at their 
core. IIM Distributors of Milwaukee, Inc. v. Dept, of Agri¬ 
culture of State of Wisconsin, 198 N.Y.2d 598 (1972); Com¬ 
monwealth v. Allen, 404 S.W.2d 464 (Ky. 1966); Kent v. 
Citg of Chicago, 22 N.E.2d 799 (Ill. 1939); New v. Tribond 
Sales Corp., 19 F.2d 671 (D.C. Court of Appeals 1927); and 
cases involving use of such schemes in an earlier day: 
McNamara v. Gargett, 36 N.W. 218, 22-21 (Mich. 1888); 
Schmueckle v. Waters, 25 N.E. 281 (Ind. 1890); Merrill v. 
Packer, 45 N.W. 1076 (Iowa 1890); Hubbard v. Freiburger, 
94 N.W. 727 (Mich. 1903). A number of states have pro¬ 
hibited pyramid selling and referral schemes. Minnesota 
-Minn. Stat. Anno. (1966), §325.79, Subd. 2; Wisconsin, 
Wise. Stat. Anno. (1973), 422, 416; Iowa, Code (1971) 
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§713.24 (2:j) ; California, Anno. Cal. Code (1970), Penal 
Code §327. 

This proceeding involves practices clearly not comparable 
in any way with merchandising by punch-boards, or the 
like. Rather, there is involved a “pyramidal” program mas¬ 
querading as a legitimate opportunity, attractive to people 
looking for a way to make a living or who need money, 
the returns from which, to the extent derived from non- 
direct selling, are governed basically by chance and beyond 
the control of participants. Such a “pyramidal” program is 
inherently unfair to those investing resources and time in 
it. The Symbra’ette program, as already stated, had the 
capacity to bilk gullible or uncritical members of the public 
out of substantial sums of money, and out of their time, 
energy and efforts. Respondents’ suggestion that no one 
was injured, damaged or deceived is rejected. Beyond that, 
however, the Symbra’ette marketing plan unquestionably 
had the capacity and tendency to injure, damage or deceive, 
and that is sufficient. Federal Traue Commission v. Algoma 
Lumber Co., 291 U.S. 67, 81 (1934); Goodman v. Federal 
Trade Commission, 244 F.2d 584 (9th Cir. 1957); Mont¬ 
gomery Ward <£ Co., Inc. v. Federal Trade Commission, 379 
F.2d 666 (7th Cir. 1967). Although the program never at¬ 
tained great size, it did grow rapidly, apparently until Com¬ 
mission intervention, and $2,054,250 of volume in 1969 is by 
no means insignificant. 

The Symbra’ette Representations 
Were Misleading and Unfair 

Count II a.ifl Count III of the complaint raise issues simi¬ 
lar to those already discussed. Count II of the complaint 
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charged that the Symbra’ette program involved “geo¬ 
metric growth which was impossible, and therefore was 
unlair and deceptive. This aspect has been dwelt on at 
some length. It should be pointed out, however, that'the 
nature of open-ended, multi-level (pyramidal) sales 
schemes, as in referral or chain-letter schemes, results in 
earl\ entrants having a greater chance of achieving some 
success than later entrants. New entrants into the Sym- 
bra ette program were deceived in two respects. They were 
ialsely led to believe (1) that the earnings and advance¬ 
ment held out by the program was possible for every new 
entrant, and (2) that the chances of achieving success 
■\\oie the same lor all entrants. Later entrants, however, 
had a lesser chance of success if the program were carried 
out as designed because of prior recruitment by earlier en¬ 
trants, yet made the same investment as earlier entrants. 
The greater the degree of success achieved by earlier re¬ 
cruits the less the chances of subsequent recruits. The 
fundamental deception alleged in Count II, and proved by 
the very terms of the program, however, lay in the fact that 
the Symbra’ette program held out to all participants finan¬ 
cial gains impossible for all. 

Some comment should be made with respect to the con¬ 
tention of respondents that-the Symbra’ette marketing plan 
emphasized sales of Symbra’ette products rather than re- 
cruiting (Brief After Trial, p. 21; Reply Brief, p. 4). 
t here can be no doubt, however, that recruiting was a 
major element of the Symbra’ette program. Respondents’ 
Symbia ette \ews illustrates the emphasis on the practice 
of unlimited recruiting in the Symbra’ette system: 
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“RECRUIT-A-TIION REPORT 

The list or Consultants [Distributors] earning points 
toward the prizes they have elected to win is really 
starting to grow by leaps and bounds. ...” (CX 8C). 

• • • 

“ANOTHER SYMBRA’ETTE “EVERYONE CAN 
WIN” PROMOTION ! ! ! ! 

The only competition you have in this July-August re¬ 
cruiting promotion is yourself. You can earn $50 or up 
to $1,000 during this six week period, by recruiting new 
consultants into your group—and don’t overlook the 
fact that you will continue to earn on your consultants 
as long as each of you remains in the Symbra’ette busi¬ 
ness, so you win both ways. . . . RECRUIT ! ! ! ! 
(CX 10C). 

• * * 

“FROM THE PRESIDENT’S DESK 
Dear Considtant, 

.... I would remind you that the Siminar recruiting 
contest, with its rich rewards, is now in full swing. 
This is a three month contest. . . . 

Sincerely, 

Carl G. Simonsen” 

(RX 12; see also RX 9). 

• • • 
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“WEEKLY OPPORTUNITY MEETING here at our 
office! Wo have reserved MONDAY NIGHTS (by ap¬ 
pointment) to talk to your potential recruits and show 
the 20-min. film. Make a habit of always being here 
with a guest. Let us help you build your organiza¬ 
tion!” (RX 91). 

* * • 

The Sales Manual in describing the functions of “Super¬ 
visor” stated: 

“Supervisors not only recruit constantly, . . . but con¬ 
tinue to function as retailers ...” (CX 74H). 

As to District Managers the Sales Manual stated: 

“Basically, your role is that of recruiter, trainer and 
motivator....” (CX 741) 

Symbra’ette News continuously exhorted distributors to 
recruit (CX 7-10). Distributors in March 1970 were told: 

“THIS TINY AD PRODUCES RESULTS FOR JUNE 
DALTON 


Help Wanted—Female 


FIVE ladies wanted who would like to work part-time 
making full-time pay. ...” (CX 8A). 

Letters were emphasized with a “recruiting” theme: 
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“DO YOU HAVE TIME TO RECRUIT? 

On our way home from Dayton, we stopped off in 
Louisville, Kentucky just long enough to recruit ‘Sym- 
braEtte by Dot and Shirley’.” . . . (CX 8F) 

“Lillian, Adeline. . . . , Judy . . . and myself^inade a 
trip to the New York area to recruit ...” (CX^DF) 

“LATEST 

‘RECRUIT-A-TIION’ 

LIST 

. . . Every recruit they’ve signed is worth points 
in the forthcoming drawing. 

You say you're recruiting? But you don’t see your 
name on this list. Better check up and make sure that 
you sent the Home Office full details on your re¬ 
cruits . . . 

Get out there now and RECRUIT!” (CX 9F) 
“GRAND PRIZE 

1970 CADILLAC COUPE de VILLE 
in 

SYMBRA-ETTE Recruit-athon” (CX 9H) 

“Can you see yourself now embraced by a magnificent 
Mink Coat? It can be yours if you get out there now 
and recruit, Recruit, RECRUIT.” (CX 9H) 

“Recruiting is surely one of the best ways Symbra’- 
ette Consultants have of sharing their happiness. (CX 
10B). 

“If you are a head hunter and merely go about sign¬ 
ing people up and failing to train them, you are not 
operating by the SymbraEtte Creed . . . 
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“Help your new people get started . . . and when 
ti*ey are ready to start recruiting help them with 
this also” (CX 8B). 

“She [a recruit] knew that the only way to reach 
her high goals was to build an organization of good 
consul Units who had the ambition to advance in the 
Symbra’ette Company” (CX 9F) (Emphasis added). 

Count 111 charges that respondents Ger-Ro-Mar, Inc., 
and Carl G. Simonsen, represented to all potential Sym¬ 
bra’ette participants that it was not difficult for partici¬ 
pants in tin- Symbra’ette program to ascend to higher levels 
of distribution increasing their earnings in accordance with 
the representations made by respondents, that every par¬ 
ticipant had the reasonable expectancy of large profits or 
earnings, and that the Symbra’ette program was commer¬ 
cially feasible for all recruits. 

The record herein establishes that these representations 
were made, and that all were false, misleading, and de¬ 
ceptive. It is difficult for entrants at the Key Distributor, 
Senior Key, and Supervisor levels to ascend to ever higher 
levels of distribution, and impossible for every, or even 
most, entrants at the foregoing levels to do so. All partici¬ 
pants in the Symbra’ette program do not have the reason¬ 
able expectancy of building “organizations” or “personal 
groups” producing the large profits or earnings represented 
by respondents, and the Symbra’ette “pyramid” program is 
not commercially feasible for all participants. 

Restraints of Trade 

With respect to the allegations of vertical price fixing 
contained in Count IV of the complaint, Symbra’ette dis- 
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tributors by contract agreed to adhere to the rules and 
regulations set out in the “Sales Manual” (CX 11-22, 74, 
87). Respondents in this manner fixed the prices at which 
its distributors could resell Symbra’ette products. It is 
elementary that vertical price fixing outside the limits 
of fair trade is unlawful and constitutes a per se viola¬ 
tion of Section 5 of the Federal Trade Commission Act. 
Federal Trade Commission v. Beech-Nut Co., 257 U.S. 
441 (1922); United States v. McKesson £ Bobbins, Inc., 
351 U.S. 305 (1956); United States v. Parke, Davis, £ Co., 
362 U.S. 29 (1960); Lenox, Incorporated v. Federal Trade 
Commission, 417 F.2d 126 (2nd Cir. 1969). The existence 
of vertical price fixing agreements is sufficient for a viola¬ 
tion. Dr. Miles Medical Co. v. John I). Park £ Sons, 220 
U.S. 373 (1911); United States v. Bausch £ Lomb Optical 
Co., 321 U.S. 707, 721 (1944). The Symbra’ette program 
with its system of discounts and overrides inherently con¬ 
templated that all distributors would resell Symbra’ette 
products at the prices fixed by respondents, and in effect 
controlled the resale prices of Symbra’ette distributors. See 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150 
(1940). 

Symbra’ette, as alleged in Count V, restricted distribu¬ 
tors from selling to the customers of other distributors, 
prevented distributors from buying Symbra’ette products 
from each other, except for Key Distributors who were 
required to purchase from their sponsors and no others, 
and prohibited distributors from reselling Symbra’ette 
products to retail stores “except exclusive boutiques” 
where “no competitive line is sold” (CX 11-22, 74, 87). 
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Such restrictions are plainly unlawful where respondents 
have sold their Symbra'ette products to distributors and 
have parted with dominion over them. United States v. 
Arnold, Schwinn <£• Co., 388 U.S. 305 (19G7). The Court 
there stated (388 U.S. at 379): 

“Under the Sherman Act, it is unreasonable without 
more for a manufacturer to seek to restrict and con¬ 
fine areas or persons with whom an article may be 
traded after the manufacturer has parted with do¬ 
minion over it. . . . Such restraints are so obviously 
destructive of competition that their mere existence 
is enough. If the manufacturer parts with dominion 
over his product or transfers risk of loss to another, 
he may not reserve control over its destiny or the 
conditions of its resale.” 

Restrictions on disposition of Symbra'ette products after 
distributors ad bought them were part of respondents’ 
resale price maintenance agreements, and as such must be 
considered as part of a total package of unlawful restraints. 
United States v. Sealy, Inc., 388 U.S. 350, 357 (19GG). 

Revisions in Symbra’ette Program 
after Complaint 

On April 1, 1972, about five months after the complaint 
issued respondents revised their Symbra'ette program in 
some respects (CX 92(3) and (4)). The program as it 
existed prior to complaint and until the foregoing date, 
and the program as revised, have been interwoven to some 
extent in respondents’ “Brief After Trial” and “Reply 
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Brief.” This initial decision, however, lias been concerned 
exclusively with the Symbra'ette marketing plan as it was 
being utilized at the time the Commission issued its com¬ 
plaint, and for some years prior thereto. 

Among other revisions, respondents have changed the 
program to provide that the cost of the initial inventory 
of Symbra’ette products to be purchased by participants 
is refundable within 90 days at the “sole election of the 
purchaser”, and that the number of active “Consultants” 
is “limited to 1/10 of one percent of the population of each 
state taken respectively.” 

It is by no means clear that these revisions remove the 
objectionable features of the program. See People of the 
State of Michigan ex rel. Kelley v. Koscot Interplanetary, 
Inc., supra. In any case, revision of the program after 
complaint in no way inhibits the entry of a cease and de¬ 
sist order. Coro, Inc., 03 F.T.C. 1104, 1178-1201 (1963), 
modified and aff’d, Coro, Inc. v. Federal Trade Commission, 
338 F.2d 149 (1st Cir. 1904), cert, denied, 380 U.S. 954; 
Goodman v. Federal Trade Commission, supra; Skylark 
Originals, Inc., CC1I Trade Keg. Rep. 1970-73 Transfer 
Binder U19,940 (Order of March 9, 1973). 

The Order 

The order entered herein is intended to remedy the un¬ 
fair and deceptive aspects of respondents’ open-ended, 
multi-level (pyramidal) Symbra’ette marketing plan and 
to prevent their resumption in similar or related forms, 
but to permit respondents to continue all lawful direct 
selling aspects of their uusiness. The order would also pro¬ 
hibit continuation of the unreasonable trade restraints 
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challenged in Counts IV and V ol' the complaint and found 
to have existed. 

Conclusions 

1. The Federal Trade Commission has, and has had, 
jurisdiction over respondents, and the acts and practices 
charged in the complaint, and involved herein, took place 
in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

2. Respondents, as demonstrated in the findings of fact 
and discussion set out earlier herein, engaged in false, mis¬ 
leading and deceptive acts and practices, and utilized un¬ 
fair methods of competition in the offering for sale, sale 
and distribution of their Symbra’ette products, and in the 
promotion and operation of the Symbra’ette marketing 
program. 

3. Such false, misleading and deceptive acts and prac¬ 
tices, and unfair methods of competition, had the tendency 
and capacity for and were to the prejudice and injury of 
the public and of respondents’ competitors, and constituted 
violations of Section 5 of the Federal Trade Commission 
Act. 

4. As a consequence of the foregoing, and of the find¬ 
ings of fact and discussion set out earlier herein, the fol¬ 
lowing order should be entered: 

Order 

It is ordered that respondent Ger-Ro-Mar, Inc., a cor¬ 
poration doing business as Symbra’ette, whose corporate 
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name is now Symbra’ette, Inc., and officers thereof, and 
respondent Carl G. Simonson, individually and as an 
officer of said corporation, or corporations, and respon¬ 
dents’ agents, representatives, employees, successors, and 
assigns, directly or through any corporation, subsidiary, 
division, or other device, in connection with the advertising, 
offering for sale, sale, or distribution of brassieres, girdles, 
lingerie, wigs, or of any other products, or of distributor¬ 
ships or franchises, in commerce, as “commerce" is defined 
in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Offering, operating, or participating in, directly or 
indirectly, any open-ended, multi-level (pyramidal) 
marketing or sales plan or program wherein the 
financial gains to participants are dependent in any 
manner or to any degree upon the continued recruit¬ 
ment of other participants. 

2. Offering, operating, or participating in, directly or 
indirectly, any marketing or sales plan or program 
wherein the financial gains to participants are, or 
are represented to be, based in any manner or to 
any degree upon the recruiting of other participants 
who obtain the right under the plan or program to 
recruit yet other participants. 

3. Offering, operating, or participating in, directly or 
indirectly, any marketing or sales plan or program 
wherein the financial gains to participants depend 
in any manner or to any extent, expressly or im¬ 
pliedly, on the number of participants increasing in 
a geometrical progression, whether infinite or not. 


o 
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4. Offering, operating, or participating in, directly or 
indirectly, any marketing or sales plan or program 
which is in the nature of a lottery. 

5. Offering, presenting, or promoting, directly or in¬ 
directly, any marketing or sales plan or program as 
a legitimate business opportunity when the iinancial 
gains to participants therefrom are in fact depen¬ 
dent on chance and substantially beyond the control 
of participants so as to prevent them from signi¬ 
ficantly affecting, by application of effort, skill, or 
judgment, the amount of financial gains achieved. 

6. Offering to pay, paying, or authorizing payment of 
any override, commission, cross-commission, dis¬ 
count, bonus, rebate, dividend, or other consideration 
to any participant in any marketing or sales plan or 
program in connection with the sale of any products 
or services unless such participant performs a bona 
fide and essential supervisory, distributive, selling, 
or soliciting function in the marketing of such prod¬ 
ucts to the consumer. 

7. Representing, directly or by implication, or by use 
of hypothetical examples or representations of past 
earnings of participants, that participants in any 
marketing or sales plan or program, will earn or 
receive, or have the reasonable expectancy of earn¬ 
ing or receiving, any. stated or gross or net amounts, 
unless, in fact, a majority of participants in the com¬ 
munity or geographic area in which such representa¬ 
tions are made, have achieved the stated or gross 
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or net amounts represented, and the representations 
accurately reflect typical and average earnings of 
such participants from the marketing or sales plan 
or program, under circumstances similar to those 
under which the participant, or prospective partici¬ 
pant, to whom the representations are made, plans 
to operate. 

8. Misrepresenting in any manner, directly or by im¬ 
plication, or placing in the hands of others the means 
or instrumentalities for misrepresenting, the finan¬ 
cial gains reasonably achievable by participants in 
any marketing or sales plan or program, or the com¬ 
mercial feasibility thereof. 

9. Recruiting or accepting a prospective participant 
in any marketing or sales plan or program, without 
first disclosing to such prospect in writing the num¬ 
ber of other participants in the community or geo¬ 
graphic area in which such prospect plans to oper¬ 
ate, and the typical and average earnings achieved 
by such other participants from die marketing or 
sales plan or program, under circumstances similar 
to those under which the prospective participant 
plans to operate. 

10. Fixing, establishing, or maintaining, directly or in¬ 
directly, the prices at which any products may be 
resold by any dealer, distributor, or participant, and 
offering, operating, or participating in, directly or 
indirectly, any marketing or sales plan or program, 
or entering into, maintaining, or promoting any con- 


i 
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tract, agreement, understanding, marketing system 
or course of conduct, which may have the effect of 
fixing, establishing or maintaining the prices at 
which any products may be resold, except that in 
those states having Fair Trade laws products may 
be marketed pursuant to the provisions of such laws. 

11. Requiring any dealer, distributor, or participant to 
refrain from selling products which lie has pur¬ 
chased to any specified person, class of persons, busi¬ 
ness, or class of businesses, and offering, operating, 
or participating in, directly or indirectly, any mar¬ 
keting or sales plan or program, or entering into, 
maintaining, or promoting any contract, agreement, 
understanding, marketing system, or course of con¬ 
duct, which may have the effect of causing any 
dealer, distributor, or participant to refrain from 
selling products which lie has purchased to any 
specified person, class of persons, business, or class 
of businesses. 

12. Publishing, providing, or distributing directly or in¬ 
directly, for a period of three (3) years after this 
order becomes final, any resale price list, or order 
form, report form, sales manual, or promotional or 
instructional material, which lists resale prices or 
sample resale prices, except that in those states hav¬ 
ing Fair Trade laws products may be marketed pur¬ 
suant to the provisions of such laws. 

It is further ordered that respondents deliver a copy of 
this Order to all present and future dealers, distributors, 
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or participants in any marketing or sales plan or program, 
or who are engaged in the sale of respondents’ products 
or services, and to secure from each a signed statement 
acknowledging receipt of this Order. 

It is further ordered that the respondents shall notify 
the Commission at least thirty (30) days prior to any 
proposed change in the corporate respondent such as dis¬ 
solution, assignment, incorporation, or sale resulting in 
the emergence of a successor firm, partnership, or corpora¬ 
tion, or any other change which may affect compliance 
obligations arising out of this Order. 

It is further ordered that Carl G. Simonsen, the indi¬ 
vidual respondent named herein, promptly notify the Com¬ 
mission of the discontinuance of his present business or 
employment and of his affiliation with a new business or 
employment. Such notice shall include respondent’s current 
business address and a statement as to the nature of the 
business or employment in which he is engaged as well as 
a description of his duties and responsibilities. 

Daniel II. Hanscom, 
Administrative Law Judge. 

October 11, 1973 
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UNITED STATES OF AMERICA 
Before Federal Trade Commission 

Com missioners: 

Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 

Docket No. 8872 
[same title] 


-*■ 


This matter having been heard by the Commission upon 
the appeal of respondents’ counsel from the initial deci¬ 
sion, and upon briefs and oral argument in support thereof 
and opposition thereto, and the Commission, for the rea¬ 
sons stated in the accompanying Opinion, having denied, 
in larger part, and granted, in lesser part, the appeal; 

It is ordered that the following Findings of Fact, “Dis¬ 
cussion,” and Conclusions of Law of the Administrative 
Law Judge are adopted as Findings of Fact, “Discussion,” 
and Conclusions of Law of the Commission: 

“Preliminary Statement” (pp. 1-3); Findings of Fact 
1-25 and 27-30; pp. 25-27 sub nom. “Discussion”; p. 35 
(last two paragraphs); p. 37 (last paragraph) through 
p. 44; Conclusions 1-4. 
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Other Findings of Fact and Conclusions of Law of the 
Commission are contained in the accompanying Opinion. 

It is further ordered that the following Order be, and 
it hereby is, entered: 


Order 

It is ordered that respondent Ger-Ro-Mar, Inc., a cor¬ 
poration doing business as Symbra’ette, whose corporate 
name is now Symbra’ette, Inc., and officers thereof, and 
respondent Carl G. Simonsen, individually and as an officer 
of said corporation, or corporations, and respondents’ 
agents, representatives, employees, successors, and assigns, 
directly or through any corporation, subsidiary, division or 
other device in connection with the advertising, offering for 
sale, sale or distribution of brassieres, girdles, lingerie, 
wigs, or of any other products, or of distributorships or 
franchises, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Offering, operating, or participating in, directly or 
indirectly, any marketing or sales plan or program 
wherein a participant gives a valuable consideration 
in return for the opportunity to receive compensa¬ 
tion for inducing other persons to become partici¬ 
pants in the plan or program; provided that “com¬ 
pensation” as used in this paragraph only does not 
mean any payment based on actually consummated 
sales of goods or services to persons who are not 
participants in the plan or program, and who do not 


■» 
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purchase goods or services in order to participate 
in the plan or program. 

2. Offering, operating, or participating in, directly or 
indirectly, any marketing or sales plan or program 
wherein the financial gains to participants are, or 
are represented to be, based in any manner or to any 
degree upon their recruiting of other participants 
who obtain the right under the plan or program to 
recruit yet other participants, whose function during 
their first year in the plan or program includes, in 
any respect whatsoever, the recruitment of partici¬ 
pants. 

3. Operating any marketing or sales plan or program 
unless respondents agree to and notify participants 
that they will promptly repurchase all or any part 
of any initial order of merchandise made by any par¬ 
ticipant, upon written request of the participant 
mailed within 30 days (or a greater period of time 
if respondents elect) of the receipt of the initial order 
by the participant, at the price actually paid by the 
participant for the merchandise, provided, however, 
that respondents may insist that prior to making 
repurchase, the merchandise be returned to respon¬ 
dents’ place of business, postage or shipping pre¬ 
paid, in a resaleable condition, said merchandise to 
be shipped within 30 days (or a greater period of 
time if respondents elect) of the date on which writ¬ 
ten request for repurchase is received. 

4. Representing, directly or by implication, or by use of 
hypothetical examples or representations of past 
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earnings of participants, that participants in any 
marketing or sales program will earn or receive, or 
have the reasonable expectancy of earning or re¬ 
ceiving, any stated gross or net amounts, unless in 
fact, a majority of participants in the community 
or geographic area in which such representations 
are made, have achieved the stated gross or net 
amounts represented, and the representations ac¬ 
curately reflect the amount of time required by such 
participants to achieve such gross or net amounts. 

5. Misrepresenting in any manner, directly or by im¬ 
plication, or placing in the hands or others the means 
or instrumentalities for misrepresenting, the finan¬ 
cial gains reasonably achievable by participants in 
any marketing or sales plan or program, of the com¬ 
mercial feasibility thereof. 

6. Failing to maintain adequate records (a) which dis¬ 
close the facts upon which any claims of the type 
discussed in paragraphs 4 and 5 of this Order are 
based; and (b) from which the validity of any claim 
of the type discussed in paragraphs 4 and 5 of this 
Order can be determined. 

7. Requiring that an individual pay a valuable con¬ 
sideration in return for the right to participate in 
any marketing or sales program, without first dis¬ 
closing to such prospective participant in writing 
the number of other participants in the marketing 
area in which such prospect plans to operate. 
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8. Representing that the supply of available partici¬ 
pants in respondents’ marketing program is inex¬ 
haustible or virtually inexhaustible. 

P. Entering into, maintaining or enforcing any con¬ 
tract, agreement, combination, understanding, or 
course of conduct which has as its purpose or effect 
to require any individual to resell at any particular 
price a product which he or she has purchased, pro¬ 
vided that in those states having Fair Trade laws 
products may be marketed pursuant to the provi¬ 
sions of such laws. 

10. Publishing or distributing, directly or indirectly, any 
resale price list, product price list, order form, re¬ 
port form, promotional material or any other docu¬ 
ment which employs resale prices for commodities 
sold by respondents without stating clearly and con¬ 
spicuously in conjunction therewith the following: 

The resale prices quoted herein are suggested 
prices only. 


Provided that in those states having Fair Trade laws 
products may be marketed pursuant to the provi¬ 
sions of such laws. 

11. Entering into, maintaining, or enforcing any con¬ 
tract, agreement, combination, understanding, or 
course ol conduct which lias as its purpose or effect 
to require any individual to refrain from reselling 
products which he or she has purchased, to any speci- 
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fied person, class of persons, business, or class of 
businesses. 

It is further ordered that respondents deliver a copy of 
this Order to all present and future dealers, distributors, 
or participants in any marketing or sales plan or program 
they operate, or who are engaged in the sale of respondents’ 
products or services, and secure "rom each a signed state¬ 
ment acknowledging receipt of this Order. 

It is further ordered that respondents shall notify the 
Commission at least thirty (30) days prior to any proposed 
change in the corporate respondent such as dissolution, as¬ 
signment, incorporation, or sale resulting in the emergence 
of a successor firm, partnership, or corporation, or any 
other change which may affect compliance obligations aris¬ 
ing out of this Order. 

It is further ordered that Carl G. Simonsen, the indi¬ 
vidual respondent named herein, promptly notify the Com¬ 
mission of the discontinuance of his present business or 
employment and of his affiliation with a new business or 
employment. Such notice shall include respondent’s current 
business address and a statement as to the nature of the 
business or employment in which he is engaged as well as a 
description of his duties and responsibilities. 

It is further ordered that each of the respondents herein 
and their successors and assigns shall, within sixty (60) 
days after service upon them of this Order, file with the 
Commission a report, in writing, setting forth in detail the 


«r 
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manner and form in which they have complied with all of 
the provisions of this Order. 

By the Commission. Commissioner Xye not participat¬ 
ing. 

Seal 

Virginia M. (illegible) 

Acting Secretary 

Issued : July 23,1974 
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UNITED STATES OF AMERICA 
Before Federal Trade Commission 

Commissioners : 

Levis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 

Docket No. 8872 


[same title] 


By Dixon, Commissioner 

The complaint in this matter was issued on November 
24, 1971, charging respondents with unfair and deceptive 
acts and practices, and unfair methods of competition in 
violation of Section 5 of the Federal Trade Commission Act 
(5 U.S.C. §45) in connection with the promotion and opera¬ 
tion of their Symbra'ette marketing program. In particu¬ 
lar, it was alleged that respondents’ open-ended, multi¬ 
level marketing program was (l) in the nature of a lottery, 
and (2) that their use of it was unfair and deceptive. It 
was further alleged that respondents had made specific 
misrepresentations in the sale of their products to distribu¬ 
tors. Additionally, the complaint charged vertical price¬ 
fixing and unlawful customer restrictions. Following hear- 
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ings, the administrative law judge issued an initial decision 
dated October 11, 1073, finding respondents in violation 
of all counts ot the complaint. Respondents have appealed. 

Background 

Corporate respondent manufactures brassieres, girdles, 
lingerie, swimwear and wigs, and engages in the advertis- 
ing, sale, and distribution of these to the public through the 
Symbra ette marketing program. Individual responder* 
Simonsen is president and director of Symbra'ette, its 
founder and creator of its distribution policies. He has 
been responsible for establishing, supervising, directing 
and controlling the business activities and practices of 
Symbra’ette. (l.D. 7) 1 


1 Initial Decision, Finding 7. This form of abbreviation will be 
used throughout. Other abbreviations used herein: 

Tr. — Transcript of Hearings 

OX — Complaint Counsel’s Exhibit 

RX — Respondents’ Exhibit 

RB — Respondents’ Appeal Brief 

CB — Complaint Counsel's Answering Brief on Appeal 

Respondents’ counsel challenges various Findings of Fact by the 
administrative law judge relating to respondent Simonsen’s role, 
alleging that “Carl G. Simonsen does not act as an individual with 
respect to the Symbra’ette marketing program, but only serves in 
the capacity of a corporate officer of Symbra’Ette, Inc.” (RB 47) 
Whatever the significance of this distinction, it is evident from 
the uncontested findings of fact regarding Simonsen’s role in the 
organization, that he exercised sufficient control and influence over 
the corporation and its challenged practices to require the imposi¬ 
tion of an order on him individually co-extensive with that imposed 
on the corporate respondent in order to eliminate the illegal prac¬ 
tices. (I.I). 2; CX 92, Stipulation 1) See General Transmissions 
1 orp., 73 FTC 399, 431-32 (1968), aff’d, 406 F.2d 227 (7th Cir.) ; 
ccrt. denied, 395 U.S. 936 (1969); Fred Meyer, Inc., 63 FTC 1 
(1966), aff d, 359 F.2d 351, 368 (7th Cir.); cert, denied, granted 
as to another issue, 386 U.S. 907-08 (1967). 





127a 


Opinion of the Commission 

The facts concerning the organization of the Symbra'ette 
marketing plan are not basically in dispute. Respondents 
challenge occasional characterizations of these facts 
sprinkled by the administrative law judge throughout his 
Findings, but the principal details of the system were sub¬ 
ject to stipulation at trial. 

Respondents, through their multi-level marketing pro¬ 
gram, seek to enlist the services of men and women through¬ 
out the country to sell their products at wholesale and re¬ 
tail, requiring distributors to buy an inventory ot varying 
size before they may participate in the program. A poten¬ 
tial distributor (also called a “consultant") may enter at 
one of three levels, (“Key Distributor,” “Senior Key,” or 
“Supervisor"), and eventually work up to a fourth and 
fifth level (District Manager and Regional Manager). En¬ 
try into the program is effected by means of a non-refund- 
able" purchase of merchandise from the company or one of 
its distributors. All distributors except the lowest, Keys, 
purchase directly from the company. A Key distributor 
purchases from his sponsor. Initial purchase requirements 
for entry into the program are stated in terms of “Retail 
Purchase Volume” (RPV), i.e., the volume of merchandise 
expressed in terms of its suggested retail price. The 
initial purchase requirement for entry into the program is 
$300 in RPV for a Key, which at the allowed discount of 


2 Subsequent to the institution of the Commission's complaint 
respondents modified their system to permit refunds if requested 
within a fixed period of time, and to limit the number of con¬ 
sultants allowed in any one state. The system described in this 
opinion is that existing at the time of the complaint. 


i 


X 


i 
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35% amounts to an initial purchase requirement of around 
$215. 3 

The initial RPV required for a Senior Key is $1,000, 
which at the allowed discount of 40%, and including litera¬ 
ture and sales aids entails an initial purchase of around 
$700. (I.D. 9) The initial purchase required of a Super¬ 
visor is around $1,950, resulting from a $3,000 RPV require¬ 
ment at a 45% discount, plus sales aids. (I.D. 10) 


3 This amount also included a charge for literature and sales 
aids. (I.D. 8) Respondents’ counsel at oral argument stated that 
the initial investment at the lowest levels was around $150. While 
the precise figure is immaterial, respondents’ own promotional ma¬ 
terials state the figure to be $215 as cited by the law judge. (CX 
75Z13) 


7 
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THE SYf/BRA’ETTE MARKETING PROGRAM 



R.P.V. 

*25.000 

MAINTAIN 
*12,500 per month 


R.P.V. 

*7.500 

MAINTAIN 

S3.000 per month 


R.P.V. 

*3.000 

MAINTAIN 

SI.500 per month. 


Qualified Regional Managers earn 5% on Dis¬ 
trict Managers, 10% on Supervisors: 15% on 
Senior Keys: 20% on Key Distnlators; 3% on 
directly sponsored Regional Managers; 1% on 
indirectly sponsored Regional Managers; 1% 
on indirectly sponsored District Managers; 
S200 cash car allowance. 


Qualified District Managers earn 5% on Super¬ 
visors; 10% on Senior Keys; 15% on Key Dis¬ 
tributors; 3% on directly sponsored District 
Managers; 1% on indirectly sponsored District 
Managers; S150 cash car allowance. 


Qualified Supervisors earn 5% on Senior Keys; 
10% on Key Distributors. 2% on directly spon¬ 
sored Supervisors: S1P0 cash car allowance. 


R.P.V. 

*1000 
MAINTAIN 
S500 per month 


Qualified Senior Keys earn 5% on Key 
Distributors. 


R.P.V. 

*300 

MAINTAIN 
SI00 per month. 


Key Distributors purchase from thei. sponsor. 


Docket 


FEDERAL TRADE COMMISSION 
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YOUR LADDER TO SUCCESS 


The Symbra'ette Marketing Program is designed so that the ambitious person caa 
start small or as large as he desires. Consultants can rapidly work into higher income 
brackets, or those who would like to enter business on a large scale may buy in as a 
Supervisor. 



10/1/70 
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A Key distributor may engage in unlimited recruiting 
of other distributors, and advance to the level of Senior 
Key if the Key’s retail purchase volume and that of the 
Key's recruits amount to $1,000 in one calendar month. 
(I.D. S) Similarly, Senior Keys and Supervisors may rise 
to higher levels by achieving the requisite Detail Purchase 
Volume, through a combination of their own retail sales, 
and those of their “personal group” (various recruits and 
recruits’ recruits; see I.D. 9-10; CX 1). 

A Key distributor’s profit is the difference between the 
prices paid the Key’s sponsor for products, and the prices 
at which the Key resells. The profit for consultants at 
higher levels in the program consists of the margin on the 
consultant’s own retail sales, the margin on sales of mer¬ 
chandise at wholesale to Keys recruited directly by the 
consultant, and various commissions, overrides, and other 
compensation related to the purchase volume of directly 
and indirectly sponsored consultants. (I.D. 7; CX 1, 74) 4 

To induce individuals to become consultants, respondents 
distribut'd various promotional materials which recited the 
details of the marketing system, and illustrated how, both 
by building a large personal group of salespeople via re- 

4 Profits of Regional and District Managers were derived in part 
from overrides on the purchase volumes of certain indirectly spon¬ 
sored consultants. I.D. 7, p. 5, is thus slightly incomplete in stating 
only that profits were derived from compensation based on purchase 
volume of directly sponsored consultants. (CX 1, 74) It must be 
noted that since the purchase volume of any consultant above the 
“Key” level is based in part or. the purchase volume of Keys 
recruited by the consultant (who buy from said consultant), the 
overrides on purchase volume of one’s "direct” distributors may 
also be a function of the purchase volume of oue or more levels of 
indirect recruits. 
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cruitment, and by selling at retail, an individual could earn 
large sums of money, ranging in the illustrations up to 
$56,400 per year for District Managers and $90,600 yearly 
for Regional Managers. (I.D. 14-21) Of the Regional Man¬ 
ager position, respondents’ promotional “flip chart’’ 
promised “Anyone Can Achieve This Level.” (I.D. 20; 
CX 75R) And, as the administrative law judge concluded: 

Advancement from Key Distributor, or other level at 
which a participant "bought-in” to the Symbra'ette 
program, up the ladder of the Symbra’ette “pyramidal” 
organization, and achievement of the earnings of such 
higher distributional level, was represented by respon¬ 
dents as a reasonable expectation, feasible and possible 
for each and every recruit (CX 1, 74-75, prior find¬ 
ings). (I.D. 21) 1 

Individuals were induced by these promotional materials 
and the prospect of earning large amounts of money via 
retailing and recruiting activities, to purchase the req¬ 
uisite volume of Symbra’ette products for the level at 
which they wished to enter. 6 


5 These representations were made in some cases directly by 
respondents to recruits, in other cases indirectly, via the provision 
by respondents of promotional materials and guidance to con¬ 
sultants who were encouraged to use them in securing new recruits, 
and so forth. 

6 Respondents quarrel at various points in their brief with the 
administrative law judge's characterization of this process as 
“buying into” a distributorship or “investing in” a distributorship. 
(RB 17, 47) Respondents' position is that since participants paid at 
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Counts II and III 

Count II of the complaint challenged the Symbra’ette 
Marketing Program as unfair and deceptive on the grounds 
that: 

the realization of financial gains [for some partici¬ 
pants] is often predicated upon the exploitation of 
others who have been induced to participate therein, 
and who have virtually no chance of receiving the kind 
of return on their investment implicit in said merchan¬ 
dising program. 

Count III of the complaint alleged that respondents had 
made certain express or implied misrepresentations in the 
course of merchandising their program. The administra¬ 
tive law judge concluded that: 

The Symbra’ette open-ended, multi-level (pyramid'd) 
marketing program, presented deceptively as a legiti- 


the same rate for their initial inventory or produet as they did for 
reorders, there was nothing left over that could be considered 
“consideration” for the right to recruit. This contention is not well 
taken. The entire thrust of respondents’ promotion was to induce 
people to join by offering them both the opportunity to retail, and 
the chance to build an organization via recruitment. Unless people 
totally ignored the promises of recruiting opportunities, they were 
clearly induced in some measure to make their initial purchase of 
inventory by the opportunity to own a “distributorship.” While 
common sense and the Commission’s own expertise alone are suffi¬ 
cient grounds to find that the initial inventory purchase was a 
payment both for inventory and the promised right to recruit, 
complaint counsel’s one witness also testified to the fact that he 
was chiefly attracted by the recruiting aspect of the program as 
it was presented to him through the use of respondents’ promotional 
materials. (l.D. 19; Tr. 53-56, 99) 
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mate business opportunity, was inherently unfair, ex¬ 
ploitive, and oppressive. . . . The Symbre’ette pro¬ 
gram not only caused, or had the capacity to cause, 
participants to invest their money in the hope of 
realizing the income held out by respondents as avail¬ 
able, when such realization was an impossibility for all 
recruits, but caused, or had the capacity to cause, them 
to recruit others, including friends, relatives, and ac¬ 
quaintances to invest money in a program inherently 
unfair and deceptive. (I.D. p. 35) 

and later: 

. . . The Svmbra'ette program, as already stated, had 
the capacity to bilk gullible or uncritical members of 
the public out of substantial sums of money, and out of 
their time, energy and efforts, liespondents' sugges¬ 
tion that no one was injured, damaged or deceived is 
rejected. Beyond that, however, the Svmbra'ette mar¬ 
keting plan unquestionably had the capacity and ten¬ 
dency to injure, damage or deceive, and that is suffi¬ 
cient. . . . (Citations omitted). (I.D. p. 37) 

Much has been made in the briefs and arguments of 
counsel about the administrative law judge's purported 
holding that the Svmbra'ette Marketing Plan was “in¬ 
herently” or "per se" deceptive and unfair. A somewhat 
less provocative formulation of this position, set forth 
alternatively by the judge, is simply that the challenged 
program had the substantial tendency, capacity, and po¬ 
tential to mislead, a conclusion with which we entirely 
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agree, and one which compels prohibition of the offending 
practices. See Sterling Drug Co. v. Federal Trade Com¬ 
mission, 317 F.2d 669, 674 (2d Cir. 11)63); Goodman v. 
Federal Trade Commission, 244 F.2d 584, 604 ( 9th Cir. 
1957); Federal Trade Commission v. Algoma Lumber Co., 
291 U.S. 67, 81 (1934). 

In representing their plan, respondents held out to indi¬ 
viduals the possibility of making large sums of money 
through a combination of retail selling of merchandise and 
recruitment of others, who would themselves engage in 
retail selling and still more recruitment, ad infinitum. Re¬ 
cruits were furnished with copies of Symbra'ette promo¬ 
tional materials, and encouraged to recruit others by mak¬ 
ing the same representations to them as had been made by 
the company, with the right to recruit and the promise of 
profits from recruiting and the efforts of one’s recruits in 
this fashion being passed on without limitation or end. 

It seems to us clear beyond peradventure that operation 
of such a plan creates the overwhelming likelihood of de¬ 
ception. It may transpire that those who enter the pro¬ 
gram initially (at the top of the pyramid) are not deceived, 
in that they are able to achieve the volume of recruitment, 
and their recruits are able to achieve the volume of sales, 
which are represented as being a reasonable possibility. 
Nonetheless, since the linchpin of the system is that those 
at the beginning will be able to succeed by promising others 
the ostensibly lucx-ative right to build their own network 
of recruits, and so on without end, there arises a substan¬ 
tial likelihood that at some point the representation that 
the plan affords a reasonable business opportunity will 
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be made to individuals to whom it will appear plausible, 
but for whom it will be blatantly untrue, by virtue of the 
fact that the universe of potential recruits (which is much, 
much smaller than the universe of potential consumers) 
has been effectively exhausted. The person who makes 
the sales pitch which actually deceives may well not be 
the perpetrator of *» scheme, just as the originator of a 
chain letter may ne\., correspond directly with those who 
become its eventual victims. But the deception and un¬ 
fairness are not, thereby, any less the responsibility of 
the one who initiates the process. [Cf. Twentieth Century 
Co. v. Quilling, 139 Wise. 318, 110 N.W. 173, 176 (1906)]. 

Respondents argue that there was no showing made at 
trial that any individuals were actually deceived by the 
Symbra'ette Plan in operation. They contend that the 
theoretical saturation portrayed by complaint counsel and 
the administrative law judge was never achieved, since 
respondents’ distributors never totalled more than 3,635, 
and have declined from that high. The number of distribu¬ 
tors acquired by respondents proves nothing one way or 
the other. It may be that respondents never attracted more 
distributors because the market for their distributors was 
in effect no larger than several thousands, and that as the 
number of distributors approached 4,000, distributors be¬ 
gan to discover that contrary to the promises in the promo¬ 
tional materials, there w.as little or no money to be made by 
further recruitment or retail sales. That the number of 
respondents’ distributors lias diminished since institution 
of the complaint is also not inconsistent with the view 
that many came to discover that the Symbra ette Plan was 
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not, as represented, a reasonable business opportunity for 
them. 7 

Respondents contend that far from causing deception, 
the system has merely reached a “stable equilibrium,'’ in 
which mirahile dictn no one is deceived and everyone’s ex¬ 
pectations are vindicated. It is clear that if all, or even 
many participants entered the Svmbra’ette Program with 
tlu* expectation that they would earn profits by building 
their own sales organizations in the fashion represented by 
respondents, the point would soon be reached at which 
those expectations were disappointed. On the other hand, 
it is obviously possible to imagine, as a logical if not prac¬ 
tical possibility, that an open-ended, multi-level plan of the 
sort involved here will develop a “stable equilibrium,” in 
which, through no design of the initiators, no one is injured. 
In respondents’ view, this has resulted here because some 
individuals enter with diminished expectations (borne in 
part of skeptical evaluation of the marketing plan), while 
others, though hoping to reap the rewards represented, 
subsequently conclude that they do not wish to exert the 
effort required, anil so leave before discovering that their 
effort would not be repaid. The constant attrition of cer- 

7 It is interesting to note that respondents’ high number of dis¬ 
tributors, 3,(135, was achieved iu 1972, in which same year, respon¬ 
dents’ sales volume was $1,195,465. (I.D. 4) Assuming that this 
entire volume represented product sold to consultants at the maxi¬ 
mum allowable discount of 55% (reserved for Regional Managers 
only) then the total profit made by all distributors of respondent 
on that volume would have amounted to $1,461,114.50 (55/45 x 
$1,195,465), assuming all inventory was resold at suggested resale 
prices. This amount is equivalent to barely in excess of $400 
annual profit for each of the distributors enrolled with respondents, 
a far cry from the amounts represented as realistic by respondents 
for even the lowliest Keys. 
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tain distributors and the diminished expectations of others, 
may make it possible for a smaller number of individuals 
who believe the representations and exert the requisite 
effort, to realize in fact the results implied by the presenta¬ 
tion of the plan as a reasonable business opportunity for 
anyone. 8 

The mere possibility, however, that a potentially decep¬ 
tive scheme, with substantial capacity to deceive and to 
injure, may in fact fail to injure, can be no defense of 
its institution. The appeal of the Symbra'ette Marketing 
System is at root the same as that of the chain letter and 
similar devices which courts and legislatures have recog¬ 
nized since time immemorial constitute a threat to the pub¬ 
lic welfare. The danger of open-ended, multi-level sales 
schemes, and their considerable potential deceptiveness, 
lies in the seeming universal feasibility of a money-making 
mechanism which is in fact not universally feasible at all. 
Any plan which holds out the opportunity to make money, 
by means of recruiting others, with that right to recruit 
being passed on as an inducement for those others to join, 
and being passable by them ad infinitum contains this in¬ 
tolerable potential to deceive, quite apart from whatever 
particular representations may be made in promoting the 
plan. Any plan involving such unlimited recruitment, with 

8 Of course, it should be noted that those individuals who make 
this dream world “stable equilibrium” possible by leaving the 
program without exerting the requisite effort to succeed, have still 
been deceived, because they have been led erroneously to think that 
they could have succeeded with effort, although they eventually 
choose not to act on the deceitful premise. And they may also 
have lost their investment, though respondents would claim this 
was so because they did not exert the effort required to recoup it. 
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passing-on of the right to recruit ad infinitum, which ex¬ 
tracts a valuable consideration from individuals in return 
for the opportunity to participate in it, threatens severe 
injury, since at some point the likelihood must arise that 
paiticipants will he unable to recoup their investment of 
time and money by means of such recruitment. The Sym- 
bra’ette Marketing plan fits these criteria. To say that it 
is “inherently deceptive or injurious” is to say no more 
than this. 

One can imagine, of course, some elaborate scheme of dis¬ 
closures which could eliminate the potential deceptiveness 
ot the scheme. If, through some feat of technology, every 
potential recruit might be apprised in appropriately apoc¬ 
alyptic terms that lie or she might end up “holding the 
bag," the potential deception would be eliminated. But 
merely to state this theoretical possibility is to demonstrate 
its unreality. While respondents might be made to give all 
potential recruits with whom they dealt a detailed “prospec¬ 
tus informing them ot all the risks and current statistics, 
they could hardly assure that the same information would 
be passed on by all those in the chain of recruitment. 
Though we recognize that some elaborate system of dis¬ 
closure might be devised to remedy the inherent deceptive¬ 
ness of an open-ended, pyramidal marketing plan, it would 
surprise us to encounter such a system in the real world, 
and we do not regard its theoretical possibility as a signif¬ 
icant qualification to the principle that marketing plans 
of the sort here involved run afoul of Section 5. 

Respondents also argue that their program is to be dis¬ 
tinguished from the traditional “chain letter" or “pyramid” 
scheme in that returns to distributors are ultimately de- 
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pendent on retail sales to consumers, whether by the dis¬ 
tributors themselves or their various recruits. In the first 
place, this contention is not correct, since overrides and 
commissions in the marketing plan are based on the pur¬ 
chase volume of one's recruits. Because recruits must pay 
from $215 to $1,900 for initial inventories ($300 to $3,000 
RPV) their recruiters do, in fact, receive some compensa¬ 
tion based simply upon the fact of recruiting, whether or 
not any product is ever resold to consumers. 

In addition, we do not believe that even when this aspect 
of the plan is eliminated (as it shortly will be) the potential 
for deception is also expunged. Respondents are still in 
the position of holding out to any and all who will pur¬ 
chase product from them, the realistic opportunity to re¬ 
coup the investment by recruiting salespeople who them¬ 
selves recruit, ad infinitum. Somewhere along the line it is 
certain that the plan will not prove to be a reasonable 
business opportunity for those to whom respondents in¬ 
discriminately allow it to be represented as such. We do 
not think that Section 5 requires that we wait until a plan 
with such patent capacity for deception blossoms into full- 
fledged fraud before we prohibit it. 

Count III 

The complaint further alleged that respondents had made 
several particular misrepresentations, those being that: 

(1) it is not difficult for participants to ascend to a higher 
level within the marketing chain so as to increase 
their chances of recouping their investments and of 
earning the represented profits; 
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(-) all participants in the marketing program have the 
potentiality ami reasonable expectancy of receiving 
large prolits or earnings; and 

(3) the marketing program is commercially feasible for 
all participants, and tin* supply of available entrants 
and investors is virtually inexhaustible. 


The administrative law judge properly concluded that the 
challenged representations were conveyed by respondents’ 
promotional literature. (I.D. 21, 14-1(3, 18-20) The Flip 
Chart (CX 75), which respondents recommended be utilized 
in all recruiting ventures, illustrated how, through continu¬ 
ous reel uitment, anyone could rise from level to level in 
the Symbra'ette Plan, steadily earning higher levels of 
income, until the plateau of Regional Manager was attained. 
“Anyone Can Achieve This Level," assures the Flip Chart. 
1 hroughout, no indication is given that achievement of pro¬ 
jected income levels might in any way depend on factors 
other than the individual's own willingness to achieve them.” 


9 Respondents’ reference to Rodalc Press, Inc. v. Federal Trade 
Commission, 407 F.2d 1252 (D.C. Cir. 1968) is incomplete. (RB 
14-15) The court stated in Itodale that “[ijn view of the absence 
of absolute terms like ‘all’ or ‘any’ [italicized words deleted from 
respondents’ characterization] and the presence of the qualifying 
language quoted above” the Commission could not read “all” or 
"any" into certain challenged representations (p. 1255). Respon¬ 
dents here, of course, did expressly represent that anyone could 
attain the highest level in their program, and they did not qualify 
this in any meaningful way. More importantly, the two cases are 
not really comparable. In Rodale the Commission read the term 
“all" or “any” into certain written representations such as “answers 
health problems.” Here, the representation of “all” or “any” re¬ 
sults trom respondents making the same glowing promises of rea¬ 
sonably possible success to all prospective recruits, without acknowl¬ 
edging that success cannot be reasonably possible even for all par¬ 
ticipants willing to put forth the requisite effort. 
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Respondents argue that even if the challenged misrepre¬ 
sentations may be shown to have been made, there is no 
evidence of record to demonstrate their untruth. It is clear, 
however, from an analysis of respondents' marketing plan, 
that all participants in it could not possibly succeed ac¬ 
cording to the representations made, and that it could not 
operate for all, or even a large percentage of participants, 
in the manner portrayed in the promotional materials. This 
conclusion is not inconsistent with the conclusion that the 
Symbra’ette marketing plan, and specific representations 
made to promote it, were deceptive. Undoubtedly, many 
men and women of reasonable intelligence and analytic 
ability would be able to sit down and reason out the quick¬ 
sand nature of respondents’ scheme. Others, however, will 
be blinded by the seeming plausibility of the pyramid 
mechanism, and neglect the careful analysis that would dic¬ 
tate caution, while some may be unable to discover with any 
amount of care that the Flip Chart is a snare and a delu¬ 
sion. We are obliged to protect the latter no less than the 
former. 

Order Provisions 

The Commission has devoted considerable attention to 
the matter of appropriate order language with respect to 
the open-ended multi-level marketing program, and solic¬ 
ited the views of both parties in supplemental briefs sub¬ 
sequent to oral argument. We are mindful of the point 
raised by respondents, that operation of a legitimate, non- 
deceptive direct selling business organization may well 
require some element of recruiting by independent contrac- 
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tors, at least where the organization lacks the capital to 
hire middle-level distributional personnel. At the same 
time, it is imperative to eliminate the abuses of recruit¬ 
ment found in this case—the deceptive lure of profits tied to 
continuous recruitment which inevitably gives rise to the 
illusion that success is available without constant concern 
for product sales to consumers. We have endeavored in 
drafting our order to prevent respondents from inducing 
individuals to distribute respondents' products on the basis 
of false premises, while leaving respondents flexibility to 
offer individuals a legitimate business opportunity in a 
nondeceptive manner. 

Paragraphs 1 through 8 of the order relate to Counts 
11 and 111 of the complaint. Paragraphs 4-8 prohibit vari¬ 
ous specific misrepresentations made by respondents (Count 
111). Misrepresentation of potential earnings is a par¬ 
ticularly grave abuse and must be strictly curbed. We be¬ 
lieve that paragraphs 4 and 5 (slightly amended from the 
administrative law judge's proposal) are suited to this 
purpose and, as amended, are not unreasonably vague. We 
have added paragraph (5 requiring respondents to main¬ 
tain documentation to substantiate any earnings claims 
they may make. Although not contined in the notice order, 
this housekeeping provision is fully justified by the nature 
of the case. The Commission cannot effectively monitor 
compliance with a provision banning misrepresentations of 
earnings potential unless respondents are required to main¬ 
tain the requisite substantiation. 

Paragraph 7 is a softened version of the administrative 
law judge’s proposed paragraph !). Respondents object that 
the judge's paragraph is impossible to comply with. We 
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agree it would present formidable difficulties, particularly 
with respect to the requirement of areawide earnings fig¬ 
ures. This is precisely why, as noted earlier, disclosure re¬ 
quirements alone are insufficient to remedy the abuses of 
open-ended pyramidal distribution systems. \\ e do believe 
that the record in liiis case fully justifies a requirement 
that respondents furnish prospective distributors some in¬ 
dication of the number of distributors already operating 
within a given marketing area, at least in those instances 
in which a distributor is asked to make an investment in 
inventory. A man or woman who is induced to pay hun¬ 
dreds of dollars for merchandise on the premise that there 
is a vast untapped market forcthe product (at wholesale or 
retail) surely has the right to know how many other people 
are trying to reach the same market with the very same 
brand product. Respondents may escape the bite of para¬ 
graph 8 by not requiring an initial investment on the part 
of their distributors. We believe this is a reasonable com¬ 
promise between legitimate business interests and the ne¬ 
cessity to prevent recurrence of past deceptions. 

Paragraph 8 prohibits the representation that the sup¬ 
ply of potential participants in respondents’ program is 
virtually inexhaustible. Respondents would qualify this 
prohibition by the phrase “unless the number of active 
participants in the respondents' marketing program is less 
than 1/10 of 17c of the population of the state of the United 
States in which the representation is made.” We specif¬ 
ically reject this approach. It is clear from the record that 
respondents have no idea whatsoever how many distribu¬ 
tors of their product can survive in a given market area. 
There is no reason to think that a given market area can 
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support even 1/50 of 1% of its residents as Symbra'ette dis¬ 
tributors, let alone 1/10 of 1%, and respondents should not 
print promotional material which suggests that the sup¬ 
ply of prospective recruits is virtually inexhaustible with¬ 
out some idea of what that means in terms of market reali¬ 
ties. 

Paragraph 3 is adapted from respondents’ supplemental 
submission. It requires that respondents refund the pur¬ 
chase price of any initial inventory purchase by a distribu¬ 
tor who so requests within 30 days. This corresponds to 
respondents' own amended post-complaint practice. The 
refund provision should help remedy any injury done to 
distributors who enter the program as a result of decep¬ 
tion. 

Paragraphs 1-2 respond to Count IT of the complaint. 
It is clear that merely prohibiting particular misrepresenta¬ 
tions, and requiring commercially feasible disclosures is 
insufficient to cure the deceptive potential of the market¬ 
ing program. Some alteration of the program itself is 
necessary. 

Paragraph 1 of the order prohibits respondents from 
operating a marketing program in which an individual pays 
a valuable consideration in return for the right to earn 
compensation for the mere act of recruiting other partici¬ 
pants, irrespective of such recruits' sales to consumers. 
This paragrapli is designed to ensure that any compensa¬ 
tion received by a participant for recruiting activities will 
be based strictly on product sales of recruits, and not on the 
inventory purchases of recruits. Without such a prohibi¬ 
tion, participants may be induced to purchase inventory 
from respondents with the promise that they may recoup 
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their investment (at least in part) by inducing others to 
purchase inventory and by offering them the prospect of 
making back their investment in the same way. If respon¬ 
dents wish to operate a program in which participants 
must make initial purchases of inventory (or sales aids) 
whether they can sell or not, respondents may hire em¬ 
ployees to locate such participants, or they may even pay 
commissions to non-employee representatives to find such 
participants. They may not, however, induce those repre¬ 
sentatives to buy inventory from them (or pay other con¬ 
sideration) in return for the right to recoup the investment 
in whole or in part by finding other inventory buyers. 

Order paragraph 2 is addressed to the problem of un¬ 
limited recruitment. Even if so-called “headhunting” is 
eliminated (by paragraph 1) and a distributor's profits in 
the system are related solely to the ret oil sates of succes¬ 
sive generations of recruits, the possibility of deception 
remains, because, as noted earlier, the individual may be 
induced to buy inventory on the mistaken assumption that 
he ( . she can delegate the retailing function to later gen¬ 
erations of recruits, each of which may enlist for similar 
mistaken reasons. 

We have modified paragraph 2 from the version pro¬ 
posed by the administrative law judge so as to allow estab¬ 
lishment via participant recruitment of a three-tiered sys¬ 
tem of distribution, with compensation at the top level 
based (if desired) on performance of the lower two, pro¬ 
vided, however, that those at the lowest level may not per¬ 
form recruiting functions for a period of at least one year 
following their entry into any merchandising program. 
This should permit respondents reasonable flexibility in 
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building a distributional network, while ensuring that the 
system must be presented to potential participants in a way 
which makes clear that their profits will depend directly 
on their own efforts in retailing to consumers or in building 
a retail organization. We recognize that upgrading within 
a legitimate business organization of participants at the 
lowest level is important; for that reason the third genera¬ 
tion of recruits is allowed to engage in recruiting functions 
after one year. At the same time, it is necessary to create 
a substantial interruption in the chain of recruitment to 
avoid the inherently deceptive lure of the pyramid mech¬ 
anism. We believe that paragraph 2 will prevent abuses 
of the recruitment lure, and achieve the requisite “fencing 
in," while leaving respondents appropriate latitude to de¬ 
velop a participant generated vertical distribution network 
in a nondeceptive manner. 

Lottery 

The Symbra’ette Marketing Plan was also attacked in 
the complaint (Count I) and condemned by the adminis¬ 
trative law judge as being in the nature of a lottery, and 
therefore illegal. (I.D. pp. 27-37) The elements of a lot¬ 
tery are (1) prize; (2) consideration; and (3) chance. It is 
clear that respondents promised a “prize,” large earnings, 
to be made in part via one’s own retail sales, and in part 
via recruitment. It is also clear that a valuable considera¬ 
tion was extracted for the right to seek the recruiting prize, 
in the form of the substantial inventory purchase required 
for entry at various levels of the plan. (See n. 6 supra) 
Our difficulty in concluding that the plan is unlawfully in 
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the nature of a lottery lies in evaluating the third element, 
chance. 

Complaint counsel and the administrative law judge 
argue that the system must be condemned because ‘‘chance 
predominates.” The initial understanding of a lottery em¬ 
bodied schemes in which attainment of the prize depended, 
in essence, almost entirely on chance, e.g., pull tabs, punch- 
boards, coupon drawings and the like. Subsequently courts 
applying anti-lottery laws have expanded the notion of 
‘‘lottery’ to embody schemes which are merely “permeated 
by chance” or in which “chance predominates.” [C'f. Sher- 
uood <£■ Roherts-Yakima, Inc. v. Lench, 409 P.2d 160 (Wash., 
1965)]. 

Decisions condemning so-called “referral selling” methods 
as lotteries have concentrated on the fact that one’s re¬ 
wards under such schemes would depend not only on one’s 
own efforts in recruiting, but on the uncontrollable efforts 
of om ‘ - s recruits and one’s recruits’ recruits, ad infinitum, 
a set-up deemed to appeal impermissibly (though obviously 
not exclusively) to the gambling instinct. Zebelman v. 
I nited States, 339 i\2d 484 (10th C'ir. 1964). Some courts, 
confronted with deceptive modes of selling, but armed only 
with anti-lottery laws to attack them, have risen to the 
challenge though in less than jurisprudentially satisfying 
fashion by criticizing the schemes harshly for disguising 
the element of chance and the risks to participants, but 
then holding them illegal because of the mere presence of 
a measure of chance. [Cf. State by Lefkowitz v. 77.1/, Inc., 
275 N.Y.S. 2d 303]. 

The Federal Trade Commission Act, fortunately, does 
not require such indirection. It forbids outright acts and 
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practices which are deceptive or potentially so, and for 
that reason condemns the Symbra’ette Marketing Plan, as 
noted hereinabove. We are left, then, with the somewhat 
academic question of whether or not the plan is also bad 
because it is in the nature of a lottery. 

To be sure, success in the Symbra’ette Marketing Pro¬ 
gram involves a large element of chance. Those who enter 
with the expectation of earning large sums via recruitment 
are obviously at the mercy of their place in the chain, as 
well as at the mercy of members of the organization they 
might recruit. Success in the program may also involve a 
large element of‘ skill, both at selling product and in re¬ 
cruiting and training a sales organization. 10 

We have difficulty distinguishing, however, in principled 
fashion between the concededlv large element of chance in¬ 
volved here, and that inherent in numerous legitimate busi¬ 
ness endeavors. Consider, for instance, the real estate in¬ 
vestor who happened to purchase a plot of swampland in 
1D00 in what is now called Miami Beach. Admittedly the 
investor may have shown shrewd judgment in evaluating 
the potential value of such land in the future. But the 
same investor also gambled very heavily on the actions 
of many individuals never met, and over whom the investor 
had no control, in undertaking development activities which 
led to appreciation in the investor’s land. Is the sale of 
investment real estate thus an enterprise in which “chance 
predominates”? Is the sale of corporate stock an under- 

10 We are aware as complaint counsel point out, that the system 
whose status as a lottery is being evaluated is only that part of the 
Symbra’ette plan involving recruiting. Even considering the re¬ 
cruiting aspect alone, however, it clearly involves both luck and 
skill. 
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taking in which chance predominates? The lucky souls who 
years ago purchased shares of International Business Ma¬ 
chines at a few dollars each (before numerous splits) may 
have shown good judgment in evaluating the future demand 
for computers, but to a very large extent as well they gam¬ 
bled on the ability of top management to build (or “re¬ 
cruit”) and maintain an organization which could exploit 
that demand. 

Underlying Section ;Vs prohibition of lotteries is the con¬ 
sideration deeply rooted in public policy that it is unfair 
for a private party to appeal solely to the consumer’s gam¬ 
bling instincts for the purpose of selling products and mak¬ 
ing a profit. The long-standing rule that lotteries are per se 
illegal under Section 5, per se unfair acts and practices or 
methods of competition is thus adequate in dealing with 
schemes dependent entirely upon chance, appealing to little 
more than an individual’s gambling instincts. But it is 
dangerous to extend mechanically the concept of lottery to 
encompass activities with elements of legitimate enterprise 
to them, without returning at the same time to the under¬ 
lying issue: “Is it unfair or exploitive, leaving deception 
aside, to use a scheme involving this much chance to part 
man from money?” This question we find impossible to 
answer on the record before us, in part precisely because 
deception was not left aside, and indeed could not be. The 
evil of the Symbra’ette marketing system to which com¬ 
plaint counsel principally object is that it disguises the 
large element of risk involved. People are induced to pay 
money by the lure of a realistic business opportunity, and 
not by the lure of a roulette wheel. Given adequate dis¬ 
closure of the risks involved (which as noted before we 
believe is probably impossible for schemes of this sort), 
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would the remaining lure resemble more closely that of 
investment real estate or a crap game! We see no point in 
attempting an answer to this hypothetical question on the 
record before us. 11 

Complaint counsel themselves appear to recognize the 
superfluity of those order provisions relating to lotteries, 
and in their supplemental comments on the order provi¬ 
sions in this case, requested by the Commission at oral argu¬ 
ment, they have suggested those provisions be deleted. We 
believe that the aliases involved in the Symbra’ette Market¬ 
ing system are adequately curbed by order language re¬ 
sponding to Counts II and 1II of the complaint, and w r e shall 
therefore vacate those portions of the initial decision per¬ 
taining to the lottery count and delete similar portions of 
the proposed order. 

Price Fixing and Customer Restrictions 

Count IV of the complaint alleged vertical price-fixing, 
at the wholesale and retail levels, and Count V alleged that 
various customer restrictions had been imposed by respon¬ 
dents on their distributors. 

With respect to the allegations of price fixing, the recita¬ 
tion in Finding 27 of the Initial Decision is sufficient to 
establish the violation. Th" consultant’s contract signed 
by respondents’ distributors specified that the distributor 
would sell Symbra’ette products in accordance with the 

11 It should he emphasized that our unresolved douhts concerning 
the “lotteryness” of plans of the sort involved here extend only 
to Section 5 of the Federal Trade Commission Act. The definition 
of “lottery” under state statutes often differs, and some state 
legislatures have expressly declared that certain pyramidal selling 
schemes are lotteries [e.g. Fla. Stat. Ann. §849.09i (Supp. 1972); 
Tenn. Code Ann. §39-2017 (Supp. 1971)]. 
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procedure set forth in the Sales Manual, and further speci¬ 
fied that: 

\ iolations of the aforementioned ethical standards 
and itemized rules or sound business practices shall 
be considered just cause for the termination of all con¬ 
tractual arrangements between Ger-Ro-Mar, Inc. and 
the violator. (CX 13, 14, 15-22) 

The Sales Manual stated: 

. . . you buy Symbra'ette products at wholesale prices 
—to be sold through personal sales direct to the public 
at suggested retail prices. ... (CX 74P) 

1 he effect of these provisions was to create an agreement 
to fix prices, and such an agreement is illegel per se. 12 
M liether or not respondents ever sought to enforce their 
agreements is immaterial. The danger of contracts and 
agreements to fix prices, even if technically unenforceable, 
is that one of the parties will feel obligated to adhere to 
the contractual language. Here, especially, that danger 
was considerable, since tin* parties to these agreements were 
generally not established business people with legal coun¬ 
sel who might be expected to realize the illegality of vertical 
price-fixing. Although respondents did delete the offend¬ 
ing price-fixing language from their distributor’s manual 
subsequent to institution of tiie Commission’s investigation 
(RX 1), such belated abandonment is no defense. [See 
Carter Products, Inc. v. Federal Trade Commission, 323 
F.2d 523, 531 (5th Cir. lfiG3)]. We shall retain in essence 

12 /» the Matter of Chock Full O’Nuts Corp., Inc., Docket No. 
8884, Slip Op. pp. 8-9 (October 2, 1973). 
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the administrative law judge’s proposed order (our Par. 9) 
on price-fixing, for the purpose of prohibiting any recur¬ 
rence in the future of illegal practices shown to have existed 
in the past. 

We shall, however, amend Paragraph 12 of the adminis¬ 
trative law judge’s Order, which would prohibit for three 
years the mention in any literature, order forms, and the 
like sent to distributors, of “suggested retail prices,” ex¬ 
cept in Fair Trade States. This remedy has been applied 
in some vertical price-fixing cases, but by no means all. 
Its purpose has been to eliminate the residual effects of a 
long past history of coercive price-fixing, the reason being 
that in such cases it would be insufficient merely to prohibit 
overt coercion but permit continuation of the use of sug¬ 
gested price lists with a coercive connotation. It is, of 
course, under normal circumstances, legal for a manufac¬ 
turer to suggest a resale price to a distributor. Where, as 
here, the distributors are constantly changing and fre¬ 
quently have little or no business experience, there may 
even he a positive value in permitting dissemination of 
suggested price information, provided it is clear that advice 
given is merely a suggestion. 13 

Here, we find that the objectionable practices have indeed 
been abandoned, albeit belatedly, and while an order is 

13 Those eases in which resale price lists were prohibited for a 
period of years have generally involved dealers in establ.shed rela¬ 
tionships with a distributor. An unusual remedy was required to 
disturb long-established patterns of behavior, and, on the other 
hand, the positive value of price advice for the dealer was con¬ 
siderably less. See Adolph Coors Co., Docket Xo. 8845 (July 24, 
1973), aff'd So. 73-1567 (10th Cir. 1974) ; Ltnox, Inc., 73 FTC 
578 (1068), aff’d 417 F.2d 126 (2d Cir. 1969). 


4 . 
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clearly required to prevent any recurrence, we do not be¬ 
lieve that the further relief of a temporary prohibition on 
the mention of suggested retail prices, clearly denominated 
as such, is necessary. 

In an effort to strike a balance between tbe competing 
considerations involved, we shall amend Paragraph 12 of 
the law judge’s Order to permit the mention of suggested 
resale prices provided it is noted on any form or list where 
such occur that they are merely suggestions and not obli¬ 
gatory. (Par. 10 of Final Order) 

Customer Restrictions 

The allegations of Count V of the complaint deal in 
essence with customer restrictions. We find no reason to 
disturb Findings 28, 29 and 30 of the Initial Decision, which 
indicate that respondents did contract with their distribu¬ 
tors so as to limit the parties to whom the distributors could 
resell their products. The restrictions included (1) pro¬ 
hibition of sale by one distributor to a retail customer of 
another; (2) prohibition of sale by one distributor to a 
sub-distributor of another; (3) prohibition of sale by one 
distributor to retail outlets, except for “exclusive boutiques” 
doing custom-fitting and not selling a competitive line of 
pi oducts. 

Respondents contend that they never enforced the above 
illegal contractual requirements, and that they no longer 
include such requirements in their contract package. These 
contentions cannot constitute a defense for the same rea¬ 
sons noted in the discussion of price-fixing, supra. 

Respondents also argue in the alternative that the re¬ 
strictions were not shown to be anticompetitive. It is well 
established, however, that a manufacturer may not restrict 
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the class of customers to whom his independent distributor 
may resell goods purchased from the manufacturer. See 
Arnold, Schwinn <£ Co. v. United States, 388 U.S. 3(55, 382 
(19G7). Such customer restrictions are illegal per se. The 
only clearly-established exception to this rule pertains to 
restrictions imposed for reasons of safety, which are not 
operative here. [F.g. Tripoli Co. v. Wella Corp., 425 F.2d 
932 (3d Cir. 1970), cert, denied, 400 U.S. 831 (1970).] 

We shall, therefore, retain the administrative law judge’s 
proposed order with respect to resale restrictions, al¬ 
though we have slightly reworded it. (Par. 11) 

Miscellaneous Allegations 

Respondents allege that the Commission in proceeding 
against them has acted arbitrarily. They cite a stipulation 
entered into with complaint counsel which says that there 
are “competitors of Symbra'ette selling brassieres, girdles, 
swimwear and lingerie under similar marketing and sales 
programs.” [CX 92(7)] As of the date of the stipulation 
the Commission had instituted no formal proceedings 
against any of these competitors on the issues raised by 
the complaint in this matter. 

Respondents recognize that a Commission proceeding to 
remedy violations of law is not invalidated merely because 
simultaneous action is not taken against others engaging 
in the same or similar practices. Moog Industries, Inc. v. 
Federal Trade Commission, 355 U.S. 411 (1958). While it 
is certainly true, as respondents argue citing the Universal- 
Rundle case, 14 that the Commission does not have “un¬ 
bridled power to institute proceedings which will arbi- 

14 Federal Trade Commission v. Universal-Rundle Corp., 387 
U.S. 244 (1967). 
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trarily destroy one of many law violators in an industry,” 
it is absurd to contend that this will in any way be the re¬ 
sult here. Nothing in the order entered in this matter will 
prohibit respondents from continuing to sell their products 
at retail, or from continuing to recruit sales personnel to 
sell such products. We doubt that respondents mean to 
contend seriously that only by means of continued decep¬ 
tion is it possible for them to induce others to distribute 
their product for them and to compete in their line of busi¬ 
ness. 

Moreover, while the Commission is not bound to proceed 
simultaneously against all perpetrators of an identical vio¬ 
lation, it should be noted that the Commission has insti¬ 
tuted numerous cases challenging the use of open-ended, 
multi-level distribution systems [ e.y., Holiday Magic, Inc., 
Docket No. 8834; Koscot Interplanetary, Inc., Docket No. 
8888; Bestline Products Corp., Docket No. C-1986 (1971); 
International Safe-T-Trac, Inc., Docket No. C-182G and 
C-1827 (1970); Devour Chemical Corp., Docket No. C-2294 
(1972)]. As regards direct competitors of respondents, the 
exhibits cited by them to amplify the stipulation and to 
support their contention that the Commission has acted 
arbitrarily (KB 9; RX 138-145, 201, 202), reveal nothing 
to suggest that any of respondents’ direct competitors al¬ 
legedly engaging in the same practices has engaged in them 
on the same scale or for as long as respondents. Indeed, 
certain of these competitors appear to be fledgling imita¬ 
tors of respondents. (RX 138) The Commission will, as 
always, welcome any further information which respon¬ 
dents can provide regarding the allegedly unlawful acts 
and practices of their competitors, including evidence of 
tlieir magnitude and duration, which might enable the Com- 
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mission to determine whether further action is necessary or 
appropriate. That there lias been any abuse of discretion 
in the institution of the present proceedings, however, is 
a contention for which there is utterly no support in the 
record, and which must he rejected. 

We similarly reject respondents’ contention that this 
proceeding is not in the public interest (1115 5-8). The de¬ 
termination that pursuit of this matter is in the public 
interest was duly made by the Commission at the time the 
complaint was issued, as prescribed by statute, and the 
claim that the matter lacks public interest is not one which 
may be interposed now as a defense to allegations of law 
violation. In any event, the evidence reveals that respon¬ 
dents’ practices have the potential and capacity to deceive, 
and thereby they possess the capacity and potential to 
cause the loss of not inconsiderable sums of money by in¬ 
dividuals who may rely on them to their detriment. It is 
no less in the public interest to eliminate and prevent the 
recurrence of such practices now than it was when the 
complaint was issued. While corporate respondent is not 
a giant of American industry, its sales volume is by no 
means inconsequential. The order issued in this case will 
not deprive aspiring citizens of legitimate opportunities to 
sell brassieres, girdles, lingerie, swimwear, or wigs. It 
will merely require that respondents undertake to attract 
distributors of their products in a manner that is not 
likely to deceive. 

For the foregoing reasons, and to the extent indicated 
herein, the Initial Decision is adopted, and except as indi¬ 
cated herein, respondents’ appeal is denied. An appropriate 
order is appended. 

July 23, 1974 
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Respondents’ Petition for Reconsideration Under 
Rule §3.55, Part 3 of the Rules of Practice 

Rosenberg and Wiseman 
Jack M. Wiseman 
Milton I). Rosenberg 
2084 Alameda Way 
San Jose, California 95126 

Attorneys for Respondents 

UNITED STATES OF AMERICA 
Before the 

Federal Trade Commission 
Docket No. 8872 


[same title] 


To: Honorable Commissioners of the Federal 
Trade Commission: 

Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


I. 

Grounds For Petition For Reconsideration 

Respondents, Symbra’Ette, Tnc. and Carl G. Simonsen, 
hereby petition for reconsideration of the decision and 
final order entered in this action on July 23, 1974. Service 
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of tin* aforesaid decision and final order was made on Au¬ 
gust 21, 1!>74. The petition for reconsideration of the deci¬ 
sion and final order is based on the following grounds: 

1. Respondents have urged that the decision of the Com¬ 
mission is in contravention of the holdings of the cases, 
PTC v. Fniversal-Rundle ( orp. (l!Ki7) 387 US 244 and 
Marco Salt s Co. v. FTC (2nd Circuit 1!»71) 358 F.2d 1 in 
that the Commission does not have the unbridled {tower to 
arbitrarily destroy one of many alleged law violators in an 
industry. It appears that the Commission concedes that 
respondents correctly state the law. However, the Com¬ 
mission seeks to distinguish its decision and Final Order 
on new questions raised for the first time by the decision 
and linal order. Moreover, the petitioners have not had 
any opportunity to argue these new questions before the 
Commission, to-wit: 

A. "Whether the respondent corporation’s direct com¬ 
petitors who have been engaged in the same or similar 
marketing plan for the sale of the same or similar products 
have been so engaged on the same scale or as long as the 
respondent corporation? 

J>. Whether certain of these competitors are fledgling 
imitators of respondent corporation's marketing plan? 

C. W bother under the Federal Trade Commission Act, 
or any other appropriate enactment of law, a private cor¬ 
poration, such as the respondent corporation, is the appro¬ 
priate or duly constituted agency for investigating allegedly 
unlawful acts and practices of other companies, such as the 
direct competitors thereof, in behalf of the Federal Trade 
Commission, to enable the Commission to determine 
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whether action against such direct competitors is necessary 
or appropriate ? 

D. Does the Commission contend that a marketing plan 
with allegedly “patent capacity for deception”; which al¬ 
legedly is “inherently unfair, exploitive and oppressive”; 
and which allegedly has the ‘‘capacity to bilk gullible or 
uncritical members of the public out ot substantial sums 
of money and out of their time, energy and efforts” is law¬ 
ful as to those companies in which the magnitude and dura¬ 
tion thereof are allegedly less than scale and duration of the 
respondent corporation ? 

E. Whether Provisions 1 and 2 of the Final Order grant 
competitive advantages to direct competitors of the respon¬ 
dent corporation selling the same or similar products as are 
sole' by the respondent corporation and employing the same 
or similar marketing plan as does the respondent corpora¬ 
tion (except for said Provisions 1 and 2) to the extent that 
the respondent corporation will suffer irreparable harm 
and injury to its ability to continue in business to compete 
with such direct competitors! 

F. Does the conduct of the Commission in ordering the 
respondents to obey Provisions 1 and 2 of the F inal Order 
and permitting the direct competitors ot the respondents 
(as defined in Paragraph HE above) to carry on their 
marketing plans without such restrictions constitute arbi¬ 
trary and capricious acts prohibited by law? 

G. Whether “it is absurd to contend” that the Final 
Order will arbitrarily destroy the respondent corporation 
while permitting the direct competitors of the respondents 
(as defined in Paragraph HE above) to grab up its bras- 
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siero, girdle, swim wear and lingerie bifcdness, since the 
<lir('C‘t competitors will have the competitive advantage of 
not being restricted by Provisions 1 and 2 of the Final 
Order ? 

11. Is there substantial evidence of record to support the 
conclusion by the Commission that there is utterly no sup¬ 
port in tlie record that the present proceeding lias not been 
an abuse of discretion on the part of the Commission? 

2. Provision 1 was first introduced in this proceeding by 
the !• inal Order. Respondents have not had an opportunity 
to argue Provision 1 before the Commission and discuss 
the propriety thereof. 

d. Provision 2 was first introduced in this proceeding by 
the Final Order. Kespondents have not had an opportunity 
to argue Provision 2 before the Commission and discuss 
the propriety thereof. 

4. Provision 7 of the Final Order introduces for the first 
time tin* reejuirement tor a disclosure of the number of 
participants in tin* “marketing area”. The Initial Order 
referred to "community or geographic area”. The term 
"marketing area” is indefinite and vague. It has not been 
defined by either the decision or the Final Order. Respon¬ 
dents have no objection to making a disclosure in writing 
ol participants in a community or geographical area. The 
terms "community or geographical area” would provide 
uniformity with respect to Provision 4 of the Final Order. 
The propriety of Provision 7 of the Final Order as modi¬ 
fied has not been argued before the Commission. 
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5. The Initial Decision on page 37 reads as follows: 

Beyond that, however, the Symbra’Ette marketing 
plan unquestionably had the capacity and tendency to 
injure, damage or deceive and that is sufficient. 

The Decision by the Commission on page 8 reads as fol¬ 
lows : 

A somewhat less provocative formulation of this posi¬ 
tion, set forth alternatively by the judge, is simply that 
the challenged program had the substantial tendency, 
capacity, and potential to mislead, a conclusion with 
which we entirely agree, and one which compels pro¬ 
hibition of the offending practices, (italics added for 
emphasis) 

The Commission had introduced in this proceeding by its 
decision the question of substantial tendency, capacity and 
potential to mislead. Respondents have not been able to 
argue before the Commission the question as to whether 
its marketing plan lias a substantial tendency, capacity and 
potential to mislead or whether there is any substantial 
evidence of record to support a finding of substantial ten¬ 
dency, capacity and potential to mislead. 

II. 

Relief Desired 

1. This proceeding be remanded to the Administrative 
Law Judge for further hearings to perfect the record for 
purposes of appeal on the following questions of fact: 
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A. Whether respondent corporation’s direct competitors 
(as defined in Paragraph TIE above) have been engaged 
in the same or similar marketing plan on the same scale 
or as long as the respondents! 

IT. Whether certain or respondent corporation’s direct 
competitors (as defined in Paragraph 11E above) are fledg¬ 
ling imitators of the respondent corporation? 

C. Whether Provisions 1 and 2 of the Final Order places 
the respondent corporation at a competitive disadvantage 
with its direct competitors (as defined in Paragraph TIE 
above) so as to cause the respondent corporation irrepara¬ 
ble harm and injury in its ability to continue in business 
in competition with its direct competitors (as defined in 
Paragraph 11E above)? 

D. Whether Provisions 1 and 2 of the Final Order for 
all practical purposes destroy the a ’ity of the respondent 
corporation to compete with direct competitors (as defined 
in Paragraph TIE above) 1 

2. The Commission reconsider its decision with respect 
to the following legal conclusions: 

A. Under the Federal Trade Commission Act, the re¬ 
spondent corporation is the appropriate agency to investi¬ 
gate allegedly unlawful acts and practices of other com¬ 
panies, such as the direct competitors of the respondent 
corporation, to enable the Commission to determine whether 
action against such direct competitors is necessary and 
appropriate. 

13. A marketing plan with allegedly patent capacity for 
deception, with an allegedly inherently unfair, exploitive 
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and oppressive capacity and with the alleged capacity to 
bilk gullible or uncritical members of the public out of sub¬ 
stantial sums of money and out of their time, energy and 
efforts is lawful when carried out by organizations having 
a magnitude and duration less than the scale and duration 
of the respondent corporation. 

C. The Commission in ordering the respondents to cease 
and desist from operating its marketing plan unless it is in 
conformance with Provisions 1 and 2 of the Final Order 
and permitting the respondent corporation’s direct com¬ 
petitors (as delined in Paragraph HE above) to continue 
to operate under the same or similar marketing without 
the restrictions of Provisions 1 and 2 of the Final Order 
does not constitute arbitrary and capricious conduct pro¬ 
hibited by law. 

D. There is substantial evidence of record to support the 
conclusion by the Commission that there is utterly no sup¬ 
port in the record that the present proceeding has not been 
an abuse of discretion on the part of the Commission. 

E. There is substantial evidence of record to support 
the conclusion by the Commission that it is absurd to con¬ 
tend that the Final Order will arbitrarily destroy the re¬ 
spondent corporation. 

F. There is substantial evidence of record to support 
the conclusion that the respondent corporation’s marketing 
plan had the substantial tendency, capacity and potential 
to mislead. 

3. Review of Provision 1 of the Final Order as to its 
need and appropriateness. 


_ 
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4. Review of Provision 2 of the Final Order as to its 
need and appropriateness. 

5. Modification of Provision 7 of the Final Order chang¬ 
ing “marketing area” to "community or geographical area”. 


6. Stay of compliance of the Final Order until 60 days 
after the Commission has served on the respondents a Final 
Order and decision based on the Petition For Reconsidera¬ 
tion without prejudice to the right of respondents to stay 
of compliance of order by virtue of any appeal taken to 
the Court of Appeals or any other reviewing couit. 

7. Stay of compliance of the Final Order until the re¬ 
spondent corporation's direct competitors (as defined in 
Paragraph 11E above) are ordered to comply with provi¬ 
sions similar to Provisions 1 and 2 of the Final Order by 
the Federal Trade Commission. 

8. Dismissal of the Complaint. 

III. 

Law And Arguments 

1. In the decision by the Commission, the Commission 
conceded that it does not have the unbridled power to insti¬ 
tute proceedings which will arbitrarily destroy one of many 
violators in industry. The question posed for consideration 
is what effect, if any, will compliance with Provisions 1 and 
2 ol the Final Order have on the respondent corporation 
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when its direct competitors sell the same or similar prod¬ 
ucts under a same or similar marketing plan but without 
the requirement of compliance with Provisions 1 and 2 of 
the Final Order. It is submitted that this proceeding should 
be remanded to the Administrative Law Judge for hearing 
on these questions so that the record can be perfected for 
purposes of appeal and also for purposes of further adjudi¬ 
cation by the Commission. 

The Commission, without the benefit of evidence or testi¬ 
mony on this issue, was able to conclude “ . . it is absurd 
to contend that this will in any way be the result here.” 
Yet, the Commission by its own comments in its decision 
on pages 16 and 17 acknowledges that the restrictions 
imposed by Provisions 1 and 2 could result in the respon¬ 
dent corporation being less competitive with respect to its 
direct competitors. The Commission on page 16 stated that 
Provision 1 of the Final Order is designed to ensure that 
any compensation received by a participant for recruiting 
activities will be based strictly on product sales of recruits 
and not on the inventory purchases of recruits. Common 
sense will dictate that a direct competitor capable of paying 
commissions on sales to other participants as distinguished 
from only sales to ultimate consumers will quickly be joined 
by respondent corporation’s distributors. 

Provision 2 of the Final Order precludes a distributor for 
the respondent corporation from recruiting for one year. 
Obviously, the ability of a direct competitor to offer a new 
participant the opportunity of recruiting forthwith and 
without delay will preclude the respondent corporation 
from obtaining new participants under its marketing plan. 
The net result must be to make the respondent corporation 
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less competitive than its direct competitors and, of course, 
ultimately destroy the respondent corporation. 

The Commission states in its decision that it proceeded 
against Holiday Magic, Koscot Interplanetary, Bestline 
Products, International Safe-T-Trac and Devour Chemical 
Corp. These companies do not compete with the respondent 
corporation. 

The respondent corporation is concerned with the com¬ 
panies selling brassieres, girdles and the like under a mar¬ 
keting program in substance the same as the respondent 
corporation. Respondent corporation is concerned with 
Figurette (RX-145), Command Performance (RX-144), 
TLC (RX-117-11)9 and 142), Con-Stan Industries (RX-141), 
Penny-Rich, Cameo Coutures Company, Bravo Corporation 
and others. As set forth in Paragraph 10 of the Stipulation 
of Facts: 

These are competitors of Symbra’Ette selling bras¬ 
sieres, girdles, swimwear and lingerie under similar 
marketing and sales programs. . . . 

The Commission seeks to impose upon the respondents 
the duty of conducting investigations in behalf of the Com¬ 
mission. There are exhibits of record delineating the mar¬ 
keting plans of the direct competitors. The Commission 
should not be satisfied with the self-serving justification, 
which admits to its failure of fultilling its investigatory 
responsibilities, to-wit: 

The Commission will, as always, welcome any further 
information which respondents can provide regarding 
the allegedly unlawful acts and practices of their com- 
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petitors, including evidence of their magnitude and 
duration which might enable the Commission to deter¬ 
mine whether further action is necessary or appro¬ 
priate. 

in further justifying its failure to pursue the direct com¬ 
petitors of the respondents, the Commission draws the dis¬ 
tinction that the direct competitors have been in business 
for a lesser period of time and at a lesser scale than the 
respondents. Respondents do not share the accuracy of 
these observations. Certainly, they are not ba:>ed on any 
substantial evidence of record. Notwithstanding, respon¬ 
dents find it difficult to believe that the Commission seriously 
contends that a marketing plan with allegedly "patent ca¬ 
pacity for deception”: which allegedly is "inherently unfair, 
exploitive and oppressive; and which allegedly has the 
“capacity to bilk gullible or uncritical members of the public 
out of substantial sums of money and out of their time, 
energy and efforts” is unlawful as to those companies in 
which the magnitude and duration thereof are allegedly less 
than the scale and duration of the respondent corporation, 
and such companies may continue to carry on such an al¬ 
leged marketing plan without restriction and with complete 
impunity. Firstly, this proceeding should be remanded to 
the Administrative Law Judge for hearing on the new ques¬ 
tions of fact. Secondly, it is submitted that such distinc¬ 
tions are not meaningful in light of the above comments 
when viewed with respect to the purpose of the Federal 
Trade Commission Act. 

The leading cases as to whether the Federal Trade Com¬ 
mission can conduct itself in an arbitrary and capricious 
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manner does not support the decision by the Commission 
in this proceeding. In the case, Marco Sales Company v. 
FTC (1971 CA2) 47)11 F.2d 1, the Court not only held that 
the law does not permit an agency to grant to one person 
that right to do that which it denies to another similarly 
situated, but also held that the distinctions articulated by 
the Commission to justify different treatments must be 
meaningful in the sense that trade regulatory significance is 
advanced by such distinctions. If the Commission’s allega¬ 
tions are correct with respect to open-ended, multi-level 
marketing programs being abusive and unconscionable, a 
view not shared by the respondents, then it must follow 
that the magnitude and duration of such marketing plans 
do not abate the alleged wrongful conduct. It is submitted 
that to rely on such distinctions as magnitude and duration 
would constitute a patently arbitrary and capricious con¬ 
duct on the part of the Commission. It is important to bear 
in mind that the Commission by its decision has not con¬ 
demned only the marketing program of the respondent cor¬ 
poration, but all open-ended, multi-level marketing plans. 
The U.S. Supreme Court case, FTC v. Unicersal-Riuidle 
Corporation (1967) 3^7 US 247), in effect, supports the 
above contention. See also Audivox v. F.T.C. (CA1 1960) 
275 F.2d 685; Sirbo Holdings, Inc. v. C.I.R. (1973 CA2) 
476 F.2nd 981 at page 987. 

Mr. Chief Justice Warren, speaking for the U.S. Su¬ 
preme Court in FTC v. Universal-Handle Corporation 
(1967) 387 US 245, made it clear that the Federal Trade 
Commission does not have the un-ridled power to institute 
proceedings which will arbitrarily destroy one of many 
alleged law violators in an industry. Thus, it would appear 
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incumbent upon the Commission to remand this proceeding 
to the Administrative Law Judge for further hearings on 
the question as to whether the respondent corporation will 
he destroyed to perfect the record for appeal in view of 
the fact that Provisions 1 and 2 of the Finai Order were 
first introduced in this proceeding by the Final Order. 

Lastly, the Commission’s statement on page 2S of the 
decision “That there has been any abuse of discretion in 
the institution of the present proceedings, however, is a 
contention for which there is utterly no support in the 
record, and which must he rejected” can best be answered 
in an article entitled, “The New FTC: Its Pole in the 
1970's" by Chairman Lewis A. Engman of the Federal 
Trade Commission which noted that case-by-case adjudi¬ 
cation necessarily singles out individual parties and thus, 
such individual parties necessarily bear the brunt of gov¬ 
ernment actions in employing a case-bv-case adjudication 
for rule making. There has never been a prior adjudication 
by the Commission holding a marketing plan of the type 
employed by the respondent corporation unlawful. The 
net effect of the procedure being followed by the Com¬ 
mission is that the respondents art* the scapegoats for 
the Commission’s desire to exercise its rule making powers 
by means of a case-by-case adjudication procedure. 

2. Reconsideration of Provisions 1 and 2 of +he Final 
Order is respectfully requested. Provision 2 e 4 ' die Final 
Order creates the problem of discrimination among third 
tier participants. In addition, it arbitrarily establishes one 
year as distinguished from one month in which a third tier 
participant may recruit others. Tiius, Provision 2 of the 
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Final Order arbitrarily discriminates between those third 
tier who have been participants for at least one year and 
those third tier participants who have been participants 
for less than one year. 

The impact of Provision 2 of the Final Order should be 
considered from the point of view of the third tier par¬ 
ticipant. After all, it is the purpose of the present proceed¬ 
ing to protect the third tier participant. It would appear 
that in the mind of the newly recruited third tier partici¬ 
pant is the pressing observation of discrimination among 
third tier participants. Specifically, the new third tier par¬ 
ticipant suffers the consequence of having to wait one year 
before the complete benefit of a marketing program can be 
enjoyed. 

The issue submitted is whether Provision 2 of the Final 
Order is required or necessary. The Commission in its 
decision stated paragraph 2 is addressed to the problem 
of unlimited recruitment. There is no substantial evidence 
of record to support a finding of a problem of unlimited 
recruitment on the part of the respondent corporation. 
The actual facts are that after ten years of doing busi¬ 
ness under its marketing program, the respondent corpo¬ 
ration never had more than 4000 participants at any given 
time. The Commission has relied on a theoretical analysis 
of a saturation theory to buttress its decision, which is 
speculative evidence and is not substantial evidence. In¬ 
ferences drawn from speculative evidence must give way 
to the actual facts of record of probative value. Notwith¬ 
standing the expertise of the Commission, its findings must 
be drawn from substantial evidence of record. (Gilb v. 
Federal Trade Commission (CA2 1944) 144 F.2d 580) 
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The Commission in its decision states the possibility of 
deception remains, because the participant may be induced 
to buy inventory on the mistaken assumption that the re¬ 
tailing functions can be delegated to a later generation of 
recruits. The seeking of lower tier distribution is a con¬ 
ventional and acceptable mercantile practice. Therefore, 
it appears that the premise of the above statement in the 
decision lies in the alleged element of chance in a lottery. 
Yet, the decision of the Commission clearly rejected the 
lottery concept and particularly the element of chance 
thereof. Perhaps, the premise of the above statement in 
the decision lies in the alleged deceptive practice allegedly 
resulting from inventory loading. It was intended by the 
Commission that Provision 1 of the Final Order abate the 
inventory loading by permitting the payment of compen¬ 
sation to a participant only after a sale has consummated 
with the ultimate consumer. 

In the case, PTC v. Milling Co. (1933) 2S8 US 212, the 
Supreme Court held that an order should go no further 
than is reasonably necessary to correct the alleged wrong 
and preserve the rights of tin- public. Vfhon measures 
employed achieve the results desired by the Commission, 
there is no need to employ more drastic means. 

In view of the foregoing, it is submitted that Provision 2 
of the Final Order is not required and is not necessary. 

3. The Commission introduced in this proceeding by its 
decision the question whether there is substantial evidence 
of record to support the finding that the respondent corpo¬ 
ration's marketing plan had a substantial tendency, capac¬ 
ity and potential to mislead. 
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Firstly, there is no evidence of record that any partici¬ 
pant had been misled or injured. The Commission’s only 
witness testified that he initially purchased Symbra’Ette 
merchandise for $700 and that during the first year his 
wife’s profit on the sale of Symbra’Ette goods sold to 
ultimate consumers was about $1500. (Tr. page 76, lines 
19-21; Tr. page 73, lines 1-4) Respondents’ witness testified 
he had purchased Symbra’Ette products with an initial 
order of $500. Retail sales to ultimate consumers by his 
wife ranged from $6,000 to $12,000 annually. (Tr. page 134, 
lines 17-23; Tr. page 135, lines 7-24). Exhibits RX-94 
through RX-115 are typical earnings statements of Symbra’ 
Ette distributors. From the evidence of record, there is 
no substantial evidence of participants being misled or 
injured. 

The Commission has relied on the speculative evidence 
of a theoretical saturation theory to show that the respon¬ 
dent corporation’s marketing plan has a substantial 
tendency to mislead, because the Commission conjectures 
that eventually the opportunity to find participants will be 
exhausted. On the other hand, the respondents made of 
record evidence of the fact that after ten years of opera¬ 
tion, the peak number of Symbra’Ette distributors through¬ 
out the United States was 3,635. (RX-14 through RX-71). 
Over this period of time, the number of distributors varied. 
From December 4, 1967 to March 12, 1972, the number of 
active Symbra’Ette distributors varied from 633 and 3,635. 
Between May 22, 1969 and June 12, 1969, the number of 
Symbra’Ette distributors varied from 2,323 to 1,343. 
(RX-14 through RX-71). 
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The issue presented is what constitutes substantial evi¬ 
dence to support a finding that the respondent corpora¬ 
tion’s marketing plan has a substantial tendency and ca¬ 
pacity to mislead, since the Commission conjectures that 
eventually the opportunity to find participants will be ex¬ 
hausted. Respondents submit that substantial evidence 
must be founded on actual facts of record of probative value 
rather than speculative evidence of a theoretical analysis 
of a saturation theory which is too remote to be of proba¬ 
tive value. The remoteness of the saturation theory is 
manifest when viewed in light of the actual facts of record. 

In the case of J. B. Lippincott Co. v. FTC (CA3 1043), 
the court held that substantial evidence with which findings 
of the Federal Trade Commission must be supported, is 
evidence that affords a substantial basis from which the 
fact in issue must be reasonably inferred and is more than 
a scintilla and must do more than create a suspicion of 
existence of fact to be established. 

Circuit Judge Swan, speaking for the Court of Appeals 
of the Second Circuit (1944) in the case, Gilb v. Federal 
Trade Commission 144 F.2d 580, held that testimony as to 
a chemical analysis conducted without experience in the use 
of a preparation and contrary to testimony relating to 
actual experiences in the use of the preparation was not 
regarded as substantial evidence to support a finding by the 
Commission contrary to the actual experiences. 

The want of substantial evidence of record to support the 
finding that the respondent corporation’s marketing plan 
had a substantial capacity, tendency and potential to mis¬ 
lead warrants the removal of Provisions 1 and 2 from the 
Final Order. 
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4. In conclusion, it is respectfully requested that the 
Final Order be revised omitting Provisions 1 and 2 thereof. 
Alternatively, the Final Order should be stayed until the 
respondent corporation’s competitors (as defined in Para¬ 
graph I1E above) are ordered to comply with Provisions 
1 and 2 of the Final Order by the Federal Trade Commis¬ 
sion. Additionally, the present proceeding should be re¬ 
manded to the Administrative Law Judge for hearing on 
the questions of fact introduced by the decision and Final 
Order to perfect the record for purposes of appeal and 
for further consideration by the Commission. 

Dated: September 5,1974. 

Respectfully submitted, 

Rosenberg and Wiseman 

By Jack M. Wiseman 
Jack M. Wiseman 

Attorneys for Respondents 


X 
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for Reconsideration 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

Commissioners : 

Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


[same title] 


On July 23, 1974, the Commission issued its Decision and 
Order in this matter, sustaining Counts II, III, IV, and V 
of the complaint, and vacating Count I. Respondents were 
served with the Decision and Order on August 21, 1974, and 
they have timely filed for reconsideration anil certain other 
relief pursuant to Section 3.55 of the Commission’s Rules 
of Practice. 1 Complaint counsel have answered opposing 
the motion. 

The Commission has considered the arguments raised 
by respondents and finds that they do not warrant modi- 

1 This provides in pertinent part: 

“Within twenty (20) days after completion of service of a 
Commission decision, any party may file with the Commission 
a petition for reconsideration of such decision, setting forth 
the relief desired and the grounds in support thereof. Any 
petition filed under this subsection must be confined to new 
questions raised by the decision or final order and upon which 
the petitioner had no opportunity to argue before the Com¬ 
mission.” 
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fication of its order, or a remand of this case to the ad- 
ministrative law judge, or a stay of its order, and respon¬ 
dents’ requests will be denied. 

Respondents basically seek reconsideration of certain 
order provisions entered by the Commission, and recon¬ 
sideration of the Commission's conclusions concerning re¬ 
spondents’ argument made at trial and on appeal that they 
should in some fashion be relieved of liability for their 
law violations because certain of their competitors may be 
en gaged in the same or similar practices. 

With respect to the order in this matter, the Commission 
in its deliberations on appeal devoted considerable atten¬ 
tion to the matter of appropriate relief, and solicited sup¬ 
plemental briefs 1 rom both sides on the question, and we 
find no grounds stated in the motion to reconsider to war- 
lant iurther modification of the order, or further hearings 
as to its propriety. See Interstate Builders, Inc., 72 FTC 
lOOfl, 10 (1967). The Commission’s order is similar in some 
respects to that proposed by the administrative law judge, 
but the Commission has added certain provisions, omitted 
others, and significantly modified some, as is its duty when, 
in reviewing the administrative law judge’s recommenda¬ 
tion, it concludes that a different disposition is appropriate. 
Paragraph 1, to which respondents object, was added by 
the Commission. It is fully justified by the facts of this 
case, and the abuse sought to be remedied, and respon¬ 
dents have not suggested in any way why it is not reason¬ 
ably related to the findings in this matter or the scope of 
the complaint. Paragraph 2 is merely a weaker version 
of the provision proposed by the administrative law judge. 
The administrative law judge’s proposal would have pre¬ 
vented respondents from establishing, via participant re¬ 
cruitment, a three-tiered distributional system. In response 





177a 


Order Denying Respondents' Motion for Reconsideration 

to respondents’ objections, and in the interests of balancing 
legitimate business interests with the need to eliminate the 
deceptiveness of respondents’ sales program, the Commis¬ 
sion modified the judge’s order to permit recruitment 
through three levels, with the third level recruits prevented 
from recruiting for a period of one year in order to inter¬ 
rupt the chain mechanism and ensure that participants in 
respondents’ program understand that their profits must be 
derived from their own efforts at retail sales. The necessity 
for some limitation on recruitment of this sort was fully 
argued originally, and the Commission does not find new 
grounds presented for reconsidering its order in this 
regard. 

Finally, with regard to the order, respondents object to 
the use of the term “marketing area” rather than “com¬ 
munity or geographic area” to describe the unit for which 
respondents must under specified circumstances provide po¬ 
tential distributors with information concerning the number 
of other distributors already operating. The purpose of 
paragraph 7 of the order is to ensure that individuals who 
pay a valuable consideration for the opportunity to dis¬ 
tribute respondents’ products are given some idea in ad¬ 
vance of the number of intrabrand competitors who will 
be trying to sell the same products in competition with 
them. That purpose can only be satisfied if the figures 
are provided for some relevant “marketing area.” In modi¬ 
fying the phrase “community or geographic area” to market 
area for the purposes of paragraph 7 only, the Commission 
was. concerned that use of the former term might itself 
provide the potential for serious deception. To cite two 
examples: (1) in some states it may transpire that the 
bulk of respondents’ distributors are situated in a few 
localities. Provision of statewide figures only to a prospect 
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in one of those localities may suggest a picture of low 
overall density, Alien in fact the prospect will face stiff 
competition intr °ml in the area in which he or she will 
actually be (2), provision of figures for a small 

community est the absence of competition when 

in fact there ma> .,e many competitors outside the com¬ 
munity but still within the marketing area. 

Obviously, the definition of “marketing area” is not ca¬ 
pable ol absolute precision, nor does the Commission ex¬ 
pect that this will be achieved. It is, however, necessary 
for respondents to. make a serious, good faith effort to ap¬ 
prise potential recruits who must pay a consideration 
beforehand of the amount of intrabrand competition they 
will face when they enter respondents’ program, and we 
know of no other way to achieve this result than by the 
language employed in the order. As a matter of compliance, 
the Commission will, of course, allow respondents the lati¬ 
tude warranted by the necessarily less-than-absolutely exact 
order language. This is hardly an uncommon occurrence, 
and resolution is best left for the compliance process. (Cf. 
The Regina Corporation v. Federal Trade Commission, 322 
F.2d 765, 769-70 (3d Cir. 1963).) 

The other major argument raised in respondents’ motion 
relates to the Commission’s rejection of their “affirmative 
defense” of abuse of discretion, which they base on certain 
dicta in Federal Trade Commission v. Univcrsal-Rundle 
Corp., 387 U.S. 244 (1967). It was stipulated at trial in this 
matter that competitors of respondents used a system of 
distribution similar to that utilized by respondents. The 
administrative law judge properly ruled that this stipula¬ 
tion did not absolve respondents of liability for their illegal 
acts and practices, including the illegality of their market¬ 
ing system. In reviewing this determination, the Commis- 






179a 


Order Denying Respondents' Motion for Reconsideration 

sion examined the evidentiary exhibits which respondents 
had introduced in support of their argument, and concluded 
that no evidence had been adduced which would suggest 
any abuse of discretion on the part of the Commission, and, 
therefore, the argument was similarly rejected on appeal. 
Respondents raise no new issues in their motion for re¬ 
consideration of this point that have not been fully litigated 
already. It is well recognized that the Commission is not 
obliged to proceed simultaneously against all law violators 
in a particular industry. See Moog Industries, Inc. v. Fed¬ 
eral Trade Commission, 355 U.S. 411 (1958), rehearing 
denied, 356 U.S. 905 (1958). The Commission’s resources 
are severely limited, and to impose a requirement of simul¬ 
taneity upon it would render its statutory mission impos¬ 
sible of fulfillment. Additionally, the claim that the Com¬ 
mission has abused its discretion in bringing this complaint 
is at best an affirmative defense, that is, the burden is upon 
the law violator to exempt his unlawful conduct by proving 
it. As noted in our main opinion, respondents have not 
done that, and to require the Commission, as a condition of 
suing any given company, to hold hearings to determine 
that it has not abused its discretion, i.e., to review in any 
single adjudication the conduct of every other member in 
an industry, would place an intolerable burden on this or 
any other law enforcement agency. Moreover, the Commis¬ 
sion must reject respondents’ apparent interpretation of 
the second sentence on page 25 of its Opinion in this matter, 
which respondents have cited in their motion for reconsid¬ 
eration. Insofar as the sentence is construed to imply that 
an agency abuses its discretion when it sties one law vio¬ 
lator while neglecting simultaneously to detect and sue a 
violator whose practices are of equal scope and duration, 
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the implication is erroneous, for it sets forth a standard 
for administrative action which is too constricting and 
which is not required by the dictates of Moog Industries 
and Universal-Rundle, supra 

The Commission does recognize that it must to the best 
of its ability, resources, and other statutory commitments, 
endeavor to eliminate serious violations of the sort en¬ 
gaged in by respondents that may be being engaged in by 
others. To this end, the Commission will treat the charges 
made by respondents in their motion to reconsider as a 
complaint from a member of the public, will refer this 
complaint to the staff for evaluation and appropriate ac¬ 
tion, and will welcome any additional specific information 
which respondents may provide. The Commission finds no 
reason, however, to warrant eliminating, or tolling the ef¬ 
fective date of, order provisions designed to remedy what 
it has found to be a clear violation of law which threatens 
severe harm to members of the public. 

Respondents’ other argument, concerning the Commis¬ 
sion’s use of the word “substantial,” raises no issue war¬ 
ranting reconsideration. 

For the foregoing reasons, respondents’ motion for re¬ 
consideration and related requests for relief must be denied. 
Therefore, 

It is ordered that respondents’ Motion for Reconsidera¬ 
tion be, and it hereby is, denied. 

By the Commission. Commissioner Nye not participating. 

(Signature illegible) 
Acting Secretary 

Issued: October 1,1974 
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[ 11 ] * * * * * 

So it would be difficult I think, for me to recommend 
an order which didn’t have any successor or assigns lan¬ 
guage, and I have some other thoughts on the matter too, 
which we really haven’t discussed here, but I gather there 
is a considerable amount of thought that the Markle case 
renders count one very questionable. 

I doubt that. The Markle case involved a punch board 
where people took chances from one penny to 35 cents, 
and this, based on the allegations of the complaint, and of 
course I know absolutely nothing of this case . . . whether 
they can prove any bit of this or not . . . but based on the 
allegation of the complaint, we’re dealing here with a sales 
program in which members of the public invest quite 
sizable sums of money and it’s an entirely different matter. 
You’re not selling a toaster or a electric blanket or some¬ 
thing of this sort, or a chance on that. They’re selling in 
effect, a distributorship. 

And, it’s by no means clear to me, far from it, that the 
Markle case renders this complaint obsolete in any manner 
at all. 

• * * • * 

[ 12 ] . 

The Commission, for whatever reason, didn’t pursue 
Markle further. But that’s all the Markle case stands for. 

So under no account, would I ever dismiss count one on 
the basis of Markle. And if that’s all on your minds, that’s 
my judgement on that. 
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[14] * * • * * 

Mr. Wiseman: I wonder if T might address myself to 

certain points. I think it falls in the purview of the extent 
of this hearing today. 

I am interesting in reducing the issues to the point that 
we could present the case . . . instead of a lot of superfluous 
things, or 1 might say the guts of the, of what’s involved, 
. . . uh, would the Judge entertain a partial motion of 
summary judgement so that we can get a bid of those 
counts that are truly not in contention. 

• * « • • 

[16] ..... 

Judge Hanscom: When you say motion for summary 
[17] judgement, what are you thinking in terms of ? 

That you would move that 1 would dismiss certain counts 
of the Complaint? Is that what you’re thinking off 

Mr. W iseman: Yes. 

Judge Hanscom: I’m not going to dismiss count one. 
Count one alleges sales of basically a lottery. As I under¬ 
stand, it the federal government in all 50 states and in the 
lottery statutes on the books . . . whether this is a lottery 
or not, I don’t know . . . but it’s alleged to be, and I would 
absolutely not dismiss count one. 

Mr. Wiseman: Can we assume that to be so even if we 
presented a fact situation that there is no chance? 

Judge Hanscom: Well, now this is another problem. 
We’re pretty far down the road when the Commission issues 
a complaint. The Commission has issued a eompla'nt alleg¬ 
ing a violation of law. 

• • • • • 
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[18] • • • * • 

Mr. Wiseman: I appreciate you don’t want us to argue 
the merits. If you feel strongly, I will not. 

Judge Hanscom: You’re welcome to say whatever you 
want, but I think I’ve made the decision as I understand 
it, and what my obligations and responsibilities are, very 
clear. 

All of this . . . I’m pre-judging ... I don’t know whether 
there’s a scrap of proof of this or not. I don’t know any¬ 
thing about it. All T know is what I have read in the Com¬ 
plaint and the allegations. 

Mr. Wiseman: That’s a point I want to make. You [19] 
say we ha\e not pre-judged the matter, but let’s assume that 
I’m able to bring a motion for summary ji dgement on count 
one. 

Let’s assume further that— 

Judge Hanscom: You’re welcome to do it if you want to. 
I can’t stop you. If you want to do it, do it. I’ll read it 
and give it very careful consideration, but on the basis of 
what I know now, reading both your memorandum and that 
of Complaint Counsel, I’m absolutely not going to dismiss 
count one. 

Mr. Wiseman: I just want to make my point, and that 
is this: 

Let’s assume that 1 could show that there’s no dispute 
of fact as to whether or not the element of chance is pres¬ 
ent. Let’s just assume that fact momentarily. Would you 
still be in the position that under no circumstances would 
you dismiss count one, if T can show that factually the ele¬ 
ments of the lottery couldn’t be proven? 
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Judge 1 Hanscom: Well, 1 ... Of course, wlmt is asserted 
in the motion for summary judgement and whatever is fded 
in the response thereto, 1 would consider obviously, very 
carefully, and if the factual allegations appear to be un- 
c ’’tested and the factual allegations don't sustain the alle¬ 
gations of the complaint, then I have to dismiss it 1 suppose. 
• # • # • 

[24] ..... 

The problem is a little broader too, than this particular 
case, and that is when an order is accept d by the Com¬ 
mission, it then becomes a sort of precedent, however strong 
or not, it does become a sort of precedent, and this is one 
of a number of this type of case .. well, I don’t know if 
we have any other cases like this or not, but the so-called 
multi-level sales schemes or sales programs are fairly . . . 
excuse me. I picked up a term somewhere . . . The so-called 
multi-level sales programs have become apparently rather 
wide spread. 

I think Complaint Counsel— 

Mr. Wiseman: Just so the record will be clear, we have 
never, to the best of my knowledge, caused anyone to 
invest heavily or substantially. There’s been no activity, 
to the best of my knowledge, in that direction. 

I know it’s mentioned before, and I don’t want my pres¬ 
ence here acquiescence, such be the fact— 

Judge Hanscom: T understand. I’m making no sugges¬ 
tion. 

I’ve read these papers and Complaint Counsel says 
there’s 200 of them, and of course we’ve read about some 
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of them in the newspapers and so forth, and I know they 
all differ, and very possibly yours may bear no relation 
to any of those, but at any rate when an order is entered 
that has language, then [25] we are met with a demand 
for even handing treatment of everything else, and this 
type of language is difficult to resist in later orders where 
it may be quite inappropriate. I’m not saying that it can’t 
be resisted, but it just presents Commission Counsel with 
. . . I’m just canvassing some of the factors, that’s all. 

So back to your question then . . . 

Mr. Steiner: The question was . . . Essentially if you 
... If that . . . Maybe this is the improper time to ask, but 
if the language in that is changed to something similar to 
what you suggested, would a ... If you made a recom¬ 
mendation, whether the order be accepted as dispositive 
of the issues based upon the allegations in the complaint, 
would your recommendation be favorable— 

Judge Hanscom: Well, that was one problem. Now I 
haven’t had a chance to look at the rest of the order. I 
think the order would have to contain some language in 
making it binding on successors and assigns. 

Mr. Wiseman: I would like to talk to Mr. Simonsen 
again, in view of the comments made today, and I don’t 
want to call him because I think this is a very serious 
thing, and I think it’s something that ought not be decided 
lightly. 

I very respectfully urge that perhaps it would be wise 
for me to go back and discuss this question once again 
with Mr. Simonsen. 
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[26] Judge Hanscom: With those two asp ?ts which w r e 
discussed . . . successor and assigns and wholly and pri¬ 
marily ... It seems to me that the rest of the order was 
. . . if you want to sign it I'll send it up and I’ll ... I cer¬ 
tainly won’t recommend against it. 

• • • • • 
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[45] * • • • * 

Dale E. Meredith was thereupon called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 

Direct Examination by Mr. Steiner: 

Q. For the record, please state your full name and ad¬ 
dress. [4(i] A. Dale E. Meredith Senior, 3730 Snyder 
Domer Road, Springfield, Ohio. 

Q. Could you spell the street name for the reporter? 
A. S-n-y-d-e-r, D-o-m-e-r. 

Q. What business are you presently engaged? A. Pub¬ 
lic relations for McCullough Properties. 

Q. Since what date have you worked for McCullough 
Properties? A. Oh, around July of 71. 

Q. 1971? A. Yes. 

Q. Prior to your employment by McCullough, what were 
you doing? A. Well, we were involved in—with Sym- 
bra’ette Products. 

Q. By “we” who ? A. My wife and I. 

Q. When did you start with Symbra'ette ? A. Decembf 
1968. 

Q. Just to make the record clear, when you say “Sy 
bra’ette” are you referring to Ger-Ro-Mar? A. Ger-Ro- 
Mar, Incorporated, yes. 

Q. Your future references to Symbra'ette will also be 
referring to Ger-Ro-Mar? A. Yes. 

Q. When did you cease working for Symbra’ette? [47] 
A. Oh, we kind of phased out about January of 71. 

Q. How did you first learn about Symbra’ette? A. A 
person that I had been previously acquainted with, by the 
name of Jerry Vinett, called me froyi Nashville, Tennessee. 
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Q. Where were you, at that time? A. At home in 
Springfield, Ohio. 

Q. How did you know that he was calling from Nash¬ 
ville? A. He told me he was. 

Q. During that phone conversation, what did Mr. Vinett 
say to you and what did you say to him! A. Well, Mr. 
Vinett told me that h' aad found a company that had a 
method that he fe't 1; . 3 could make some money. He 

had become a distributor for Symbra’ette and they had a 
product where their method of operation was that you 
would recruit people and you would train people to re¬ 
cruit. And then, they would— Of course, he talked about 
the possible earnings of sixty or seventy thousand dollars 
a year. Well, you would just grow and grow and grow. 
He couldn't explain— As I tried to get more detail from 
him, he couldn't explain too much over the phone. So he 
wanted to make an appointment with me aad come to 
Springfield, Ohio, and tell me more about it. 

Q. Was an appointment made? A. Yes. 

[48] Q. Did he come to Springfield, Ohio? A. Yes, he 
came to Springfield, Ohio. 

Q. When did he come? A. December the 1st, 1908. 

• • • • • 

Q. At the meeting in the Holiday Inn, what did Mr. 
Vinett say to you and what did you say to him? A. Well, 
he explained to me that—the way he phrased it—that this 
was a buy-in thing, that you could come in at certain per¬ 
centage levels by buying in, and at certain amounts that 
would range any place from up to $5,000. And if you bought 
in at these particular levels, you could—your percentage 
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would be higher, consequently, you would [49] make more 
money off your recruits. 

Q. Were any materials used by Mr. Vinett to explain 
the program to you? A. Yes. M v . Vinett used a manual. 

Q. T show you a document, which has been received in 
evidence, identified as CX 74(a) through CX 74(z)(35), 
and ask that, you examine this document very carefully. 

• * • • • 

Q. Mr. Meredith, is that an identical copy of the sales 
manual which you were referring to which was shown to 
you by Mr. Vinett? A. There has been some revisions in 
this as compared to the one Mr. Vinett showed me. It's 
basically the same. 

[53] ..... 

Q. Now, how did Mr. Vinette use this sales manual? 
A. Well, he went through the manual with me, page for 
page. And he presented it to me like this, and sluwed 
me the different steps. 

Q. By “this,” can you describe how? A. Well, he held 
the manual upside down to me, so that 1 could—everything 
was clear to me, and went step by step through everything. 

Q. I see. A. That had to do with the percentage, re¬ 
cruiting, and things like this. And then, he took blank paper 
just like a tablet, and tried to emphasize the method of 
recruiting to where he’d, say, put a circle at the top, which 
would indicate my wife and I, and then, drawing lines 
off—like five lines off of that circle to indicate five of our 
recruits, and then draw lines off of our recruits and drew 
circles to indicate our recruits, recruits, and then, drew 
lines off of our recruits, recruits, and drew five circles to 
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indicate our recruits, recruits, recruits, and then, lie run out 
of paper. Then he went ahead to explain the overrides 
that we would gain by—off our recruits. And this is where 
he indicated that if we bought in at a higher level, pos¬ 
sibly at $5,000, which would indicate to us—which would 
make us district managers and gives us a higher percent¬ 
age and this [54] would qualify us to draw more money 
off of our recruits, as we recruited them. And it would 
also allow us to draw more and more off of the recruits 
that they recruited. 

Q. Did you read the sales manual when Mr. Vinett 
showed it to you? A. No. I didn't exactly read it. I think 
what it amounted to, I went over the sections that he em¬ 
phasized more so than the others. But at that particular 
point, no, I didn’t completely read the manual. 

Q. Did you read parts of the manual? A. I read parts 
of it, yes, most of the parts that we did indicate. 

Q. Did Mr. Vinett go through the second part of the 
manual—I’m referring now to CX 74(s) through the re¬ 
mainder of the sales manual—with you, as lie did the pre¬ 
vious part? A. No, not at that point. 

Q. Now, based upon vour—those sections of the manual 
which you did read, based upon the explanation by Mr. 
Vinett and of the graphs by him, what was your under¬ 
standing of how the program worked ? A. Well, my under¬ 
standing of the program was that it was recruiting. The 
more people you recruit, the more money you make. There 
was no emphasis on anything else. 

Q. Could you tell us whether or not in addition to the 
recruiting there was any other way, according to your [55] 
understanding of the sales program, one could earn money, 
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in addition to recruiting? A. Well, you could have earned 
money by sale of products, which would mean that the girls 
would have to go out and either hold parties or door to door 
to sell the products. They would have to learn to he quali¬ 
fied fitters, and things like this. And yes, there could be 
money made, but of course, that wasn't where the money 
was. 

Q. What do you mean by “that wasn’t where the money 
was”? A. The money was in recruiting. Very few girls 
could qualify themselves to make much more than average 
living in the sales end of it. 

Q. Now, regarding the recruiting, were you shown how 
to recruit others? A. Yes. This was the— The idea was 
that I would recruit the same as Mr. Vinett recruited me, 
by taking the manual and the different materials and go 
see the people and recruit them, and then, to take those 
people and teach them to recruit others and hold, possibly, 
opportunity meetings with them and their recruits, to teach 
them to recruit others. 

Q. In addition to the sales manual and the piece of paper 
which you’ve talked about, were there any other materials 
used in soliciting your participation in the Symbra’ette 
program? [oG] A. As time went on, yes. Other material 
was produced, such as the flip chart. 

Q. Excuse me. I’m talking about Mr. Vinett’s discussion 
with you, were there any other materials, other than the 
sales manual and the piece of paper, used in recruiting you? 
A. Except brochures and different pieces of company ma¬ 
terial, order blanks, application contract. 

Q. How was the contract used? A. Well, the contract 
was a combination application and contract. And of course, 
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it specified that once we signed this contract that we would 
—we, and those people we recruited, would operate accord¬ 
ing to the manual, which became a part of the contract. 

Mr. Steiner: Your Honor, I have here a document 
identified Consultant Application, signed by Yvonne 
Meredith, dated December 2, 19G8, and ask the wit¬ 
ness if he can identify this document. 

The Witness: Yes, this is the contract which we 
signed at the same time that Mr. Vinett was there. 
• • • • • 

[59] . 

Q. Were both of you active in the Svinbra’ette program i 
A. Yes. 

Q. llow did that work? A. Well, my first efforts were 
finding some recruits. At the same time, Yvonne did some 
selling and had some parties. And she made an effort to get 
recruits at her parties. And I spent all my time recruiting. 

• • • • • 

Q. Did you attempt to recruit Symbra’ette distributors! 
A. Yes, I did recruit Symbra’ette distributors. 

Q. How did you go about attempting to recruit them? 

[60] A. Well, I used the same method that Mr. Vinett had 
used with me. Once I had an api ; ntment with them and 
got together with them, I used the manual. And I explained 
to them, step by step through the manual, how they could 
invest so much money and become—come in at certain 
levels, and how they could make money off of their recruits, 
and then how their recruits, by recruiting other people, 
could just be making them more and more and more money. 
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And one tiling that struck me, you know—and it’s like 
I say, it worked just like a chain letter. 

• • • * • 

[C1J Q. In addition to the sales manual, was any other 
material used by you in recruiting? A. Yes. I would use 
the—a piece of paper to diagram on, along with brochures, 
order blanks, and contracts, which we purchased from 
Symbra’ette. 

Q. UK. How did you use the contracts themselves in 
recruiting? A. Well, we would use the— Recruiting is 
something like making a sale. You usually finalize with 
the contract, go over it with the recruit, and explain to 
them that we were all committed to working by our sales 
manual and other such promotional materials that the com¬ 
pany would provide. 

Q. I see. Mr. Meredith, 1 show you a document, although 
it would more clearly be called a Hip chart, which has been 
received into evidence as Commission Exhibit CX 75(a) 
through CX 75(z)(16). And I ask you if you can identify 
this document. A. Yes. This is a flip chart which the com¬ 
pany introduced later for promotional material. 

Q. How did you first hear of this flip chart? A. Well, 
it was introduced to us in a letter. 

Q. I see. How did you obtain the flip chart? A. Well, 
new order forms were sent us, which included the flip chart, 
and we filled that out. 

Q. Mr. Meredith, I show you a document which has been 
[G2] received into evidence as CX 78 and ask you if you 
can identify that? A. Yes, this is an order form where 
we could order our literature. 

Q. I draw your attention on CX 78 on the left-hand 
column, an item entitled recruiting flip chart (37 pages), 
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is that the document that you—is that the item that is re¬ 
ferred to you as the flip chart? A. Right. 

Q. How did you— How did you utilize this order form 
to obtain the flip charts? A. We filled in the order and sent 
a money order in. 

Q. To whom ? A. To Symbra’ette, Ger-Ro-Mar. 

Q. Did you use a flip chart in your recruiting? A. Yes. 

Q. How did you use the flip chart in your recruiting? 
A. Well, I would go into a home and where I had a man 
and wife, and I would usually start at this point, because— 

Q. Excuse me for a minute. For the record, let's note 
that “this point” is Exhibit 75(p). A. It had been sug¬ 
gested to me that 1 clip these back. And in my recruiting, 
go from this point, where it made— 

Q. Who made that suggestion to you? A. It was sug¬ 
gested in a hot-line letter from [03] Symbra’ette that if 
we chose to—if our purpose was training sales people, to 
emphasize this part, if our purpose was recruiting, to 
emphasize this part. 

Q. Now, “this part” referring to what? A. The recruit¬ 
ing section of the— 

Q. Of the what? A. Flip chart. 

Q. OK. A. This would introduce the business of Svm- 
bra'ette custom fitted bras and girdles as a good full-time 
or part-time for husband or/and wife teams. Tlun it would 
go ahead to explain the different levels that you could go 
in at with the top level of the company being regional 
manager. 

Q. What— Let me add that at this point in time you are 
referring to CX 75(r). A. We would explain the percent¬ 
ages. 
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Q. By using what page? Let me state that at this time 
you are talking about Commission Exhibit 75(s). A. And 
here we would introduce to them using the sponsor system 
to build sales organization, and it works like this. 

Q. Those wc/ds are contained on, for the record, CX 
75(t). A. Of course, here was the—here was the—where 
we used to improvise—draw our circles and everything. 
Here is the method we list'd. And of course, along with this, 
I would [G4] also use the piece of paper where I made the 
circles. 

Q. Excuse me. By ‘‘here” you are referring to Exhibit 
CX 74(u). A. And this would show them how they could 
be at the top of this thing and how they could recruit people 
and their recruits recruit people and right on down the line. 
You could create a chain that would involve— 

Air. Wiseman: I would object to that as calling 
for a conclusion. 

Judge Hanscom: 111 overrule that, Mr. Wiseman. 

Will you proceed, Mr. Meredith. 

The Witness: You could create a chain that would 
take in, probably, your recruits recruiting, their re¬ 
cruits recruiting more recruits, and more recruits, 
and more recruits. 

I went down this thing once, and T think T got to 
44,000 people that I could have involved in this, if I 
could find that many people that would invest. 

By Mr. Steiner: 

Q. Could you yet go further and show how the differ¬ 
ent— A. Yes. We would go completely through it as how 
they could make it s ling, how they could go into the party 




192a 


Dale E. Meredith—for Commission—Cross 

plan, and so forth. But of course, I could just scan over 
this, because recruiting was the name of the game. We were 
out to recruit. 

Q. Did you show them each of the pages! [65] A. Yes, 
I woidd show them each of the pages. And naturally, they 
woidd stop you and you’d have to get into detail on some 
of the pages. 

• i i t • 

Cross Examination by Mr. Wiseman: 

[70] . . • . . 

Q. Did you ever recruit anybody? [71] A. Yes. 

Q. Can you name the recruits? A. Not all of them. 

Q. Can you name some? A. Yes. 

Q. Who did you recruit? A. Well, we recruited a Marge 
Scott and Elmer. 

Q. Who else? A. I recruited an Isabel Aaron, Shirley 
Jones. 

Q. Let’s have that last name, again. A. Shirley Jones. 
Q. Can you name ar.y others? A. Marge Puckett. 

Q. Yes. A. All together, we recruited 15 directs. 

Q. All the time you were with Symbra’ette you recruited 
15 people. Isn't that correct? A. Well, we— I was involved 
with recruiting many more than that. Because, you know, 
your recruits recruit people. 

• • • • • 

[73] Q. Do you have any recollection as to the dollar 
value of the Symbra’ette products sold by your wife and 
yourself? A. Yes. In her first year, she possibly gained 
commissions of maybe $1,500. 
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Q. Which means she sold how m.icli dollarwise in prod¬ 
ucts? A. Must have been around three or four thousand 
dollars. 

Q. At least three or four thousand? A. Yeah. 

Q. Or just three or four thousand? A. At least three 
or four thousand. 

Q. At least three or four thousand dollars worth of prod¬ 
ucts were sold. Is that correct? A. Uh-huli. 

Q. Now, do you have any recollection as to the dollar 
value of sales to distributors of Symbra’ette products? A. 
Yes. The first year we recruited 11 senior keys at a retail 
purchased volume of approximately $1,500 a piece. So that 
would mean it would run Ih tween $15 and $1G thousand in 
sales to recruits. 

Q. r l he products you sold then were three to four thou¬ 
sand directly to consumers— A. Right. 

0 —and another additional $15,000 to other dealers. 
A. fes. 

[74] Q. Mr. Meredith, did you mention the words “buy- 
in'’ in your direct examination? A. Yes. 

Q. What did you mean by “buy-in”? A. Well, you would 
buy into the business. You woidd buy into the privilege of 
being a dealer for Symbra’ette. 

Q. How much did you invest in your buy-in, Mr. Mere¬ 
dith? A. I think $800-$742. 

Q. You testified to $700? A. Yeah. 

Q. But yet you sold, after that buy-in, $15,000 worth of 
merchandise. Isn’t that correct? A. Right. 

Q. Now, when you bought in at the so-called $700 price, 
what did you receive for that money? A. Well, I received 
the—received some inventory supplies, and the right to 
become a distributor to Symbra’ette. 
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Q. Wliat type of inventory did you receive? A. Well, 
I think it was mainly bras and girdles. 

Q. Do you recall the value you paid for the bras and 
girdles? 

Mr. Steiner: Objection; he can’t possibly know the 
value of the products. 

Mr. Wiseman: I think this, Your Honor: He 
seems to have a lot of details that he expressed in 
direct examination, [75] and apparently is the type 
of witness that holds a lot of details. I wonder if he 
couldn’t testify to— 

Judge Hanscom: I think he can testify as to the 
operation of the plan, Mr. Steiner, if he remembers 
approximately the value. By that you mean resale 
value, I suppose. 

Mr. Wiseman: Or his purchased value. 

Judge Hanscom: Purchased value? 

Mr. Wiseman: Yes. 

Judge Hanscom: Can you answer the question? 

The AYitness: I think our purchase value was 
around $700. 

By Mr. Wiseman: 

Q. So for that $700 you got brassieres anti girdles, did 
you not? 

Mr. Steiner: Objection, Your Honor. He’s testi¬ 
fied— 

Mr. Wiseman: So there’s really no buy-in value, 
is there. 
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Judge Hanseom: Just a minute. We’ve got to 
have an orderly procedure. Counsel has made an 
objection here. What is your objection! 

Mr. Steiner: My objection is that he has already 
testified that, in addition to the inventory and even 
the inventory value, he’s also purchased the right to 
participate in the Symbra’ette plan. And at this 
point in time, I feel [76] that Mr. Wiseman is not 
only leading the witness, but answering the question 
himself. 

Judge Hanseom: It’s cross-examination. I think 
we can let Mr. Wiseman proceed. I see no impro¬ 
priety here. 

By Mr. Wiseman: 

Q. Mr. Meredith, you testified earlier that you bought 
in on the Symbra’ette distributor. Isn’t that correct! A. 
Eight. 

Q. The buy-in price is about $700; isn’t that correct! 
A. That was my particular amount. 

Q. Yes. The values of the brassieres and girdles you re¬ 
ceived was approximately $700; isn’t that correct! A. Who 
sets the value! 

Q. You just did in your testimony. A. I said that’s how’ 
much I paid to the—to become a part of Symbra’ette, yes. 

Q. OK. So what’s left of the buy-in value! A. I don’t 

8 

really know 

Q. OK. Mr. Meredith, when you bought the $700 worth 
of brassieres and girdles, were they for the purchase of 
reselling to others? A. Yes. They were demonstration 
kits, you might say. 


L % 
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Q. If you had sold these brassieres and girdles to 
others, how much money could you have realized? A. It’s 
impossible to sell those brassieres and girdles [77J to 
others. 

Q. It’s impossible— A. That’s right. 

Q. —to sell Symbra’ette brassieres and girdles? A. I’m 
talking about the $700 sample kit would have been impos¬ 
sible for any girl to completely get rid of, due to the sizes, 
iits and such as this. That's why I call it a demonstration 
kit. 

• • • • • 

Q. Xow, you mentioned also that recruiting is the name 
of the game. Isn’t that correct? A. Right. 

Q. Could you identify any source within the Symbra’- 
ette organization that played recruits, the name of the 
game? A. Identify? You mean people? 

Q. Literature, papers, documents, conversations, every¬ 
thing. [78] A. Every piece of literature they put out indi¬ 
cated recruiting as the name of the game. 

Q. Can you identify any tiling specifically? A. Y"es, your 
flip chart. 

Q. Now, Mr. Meredith— A. Your manual— 

Mr. Steiner: Let him answer the question he’s 
asked. 

The Witness: Every news letter that came out 
was almost—was 75 percent recruiting. So recruit¬ 
ing's the name cf the game. 

• • • • • 

Q. Today, neither you nor your wife is involved in any 
way witli Symbra’ette products. Isn’t that correct? A. 
That’s right. 
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Q. Is it known that other distributors drop out of the 
Symhra’ette program and market plant A. Yes. 

Q. So :t’s possible then for Symbra’ette to pick up dis¬ 
tributors and lose distributors. Isn’t that correct! \. 
Right. 4 

• • • • • 

[90] • • • • • 

Q. Now, how many times did you repeatedly buy mer¬ 
chandise [91] from Symbra’ette, after your initial order of 
$700? A. I don’t know, considerable. 

Q. Could it be more than 50? A. Oh yes. 

Q. So during this period of time, from December 1968 
to January 1971, you had reordered merchandise from 
Symbra’ette in excess of 50 times. Isn’t that correct! A. 
Oh, very probably. 

Q. Isn’t it a fact, sir, that merchandise was sold to you 
after the initial order. A. Yes. 

Q. Didn’t that occur 50 times within three years! A. At 
least. 

Q. From that, you judge that recruiting is the name of 
the game! A. I know that recruiting is the name of the 
game. Much of the merchandise we ordered were sold to 
recruits. 

• • • • • 

[99] • • . • • 

Redirect Examination by Mr. Steiner: 

Q. You also described or used the term “buy-in” and 
clarified it a little bit. When you paid $742, at the time 
you signed the contract, what did you understand you had 
purchased for that $742! A. My personal understanding 
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was that T lmd purchased the privilege of recruiting people 
and being paid override on these people. I realized that 
there was some inventory and supplies involved and, of 
course, you needed this inventory and supplies to show to 
people to recruit people. 

♦ * * ♦ # 

[105] . 

Mr. Steiner: Your Honor, as to CX 82, which 
we have just—which is the film which we have just 
seen, let it he stipulated on the record between 
parties that: 

Number one, the film is authentic and genuine; 

Number two, that the film has been produced for 
and under the direction of Symbra'ette; 

Number three, that the film is the same ~ ! m re¬ 
ferred to on CX 78 and 79, which are the order 
firms, which have already been received into evi¬ 
dence ; 

Number four, that the film has been ordered by 
[106] Symbra'ette distributors located in states 
other than California; and 

Number five, that the film has been shown by said 
distributors to prospective distributors located in 
states other than California. 

Mr. Wiseman: We will so stipulate. 

* • • • • 


O 
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[131] ..... 

John F. Sanford was called as a witness by and on be- 

[132] half of the Respondent and, having been first duly 
sworn, was examined and testified as follows: 

Judge llanscom: Will you take a seat there. 

State your name and address. 

The Witness: My name is John F. Sanford; 5465 
Curry Ford Road, Orlando, Florida. 

Direct Examination by Mr. Wiseman: 


[134] ..... 

Q. At the time you became a distributor of Svmbra’ette 
products in 1968, did you purchase any Symbra’ette prod¬ 
ucts? A. Yes. 

Q. I)o you recall the amount of your first order! A. 
Yes, sir. $500. 

Q. That was the amount you paid for Symbra’ette prod¬ 
ucts. Is that correct? 


• » • • • 

[135] . 

Q. When you say “retail sales,” who is the purchaser in 
that instance? A. Your average housewife or any lady is 
the purchaser. This is a sale, just like a sale from a store 
to a customer. 

Q. I see. So the sale we’re talking about is a sale to 
the ultimate consumer. Is that correct? A. That’s cor¬ 
rect. 

Q. Are you able to estimate as to the volume of such 
retail sales annually, as far as your distributorship is 
concerned? A. Annually? Based upon the state of her 
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health, it’s from $0 to $10 thousand up to $12,000 a year. 
It varies. She has a bad back, and that limits her some¬ 
times. 

Q. Let us take an average year where her health is good 
and activities are not overbearing. What would you esti- * 
mate to be the annual volume of the retail sales, as far as 
your distributorship is concerned? A. Jioughly $12,000. 

* * • # * 

[13GJ * • * * * 

Q. When did you— Let me ask you this question: Has 
your distributorship ever sponsored other distributors? 
A. Oh, yes. 

Q. When did you first sponsor a distributor? A. Dur¬ 
ing the first few weeks of the business, we hail eight people 
to ask us how they' could get into this business, because 
they saw the impact of the sales, the reception of the prod¬ 
ucts, there in Huntsville. And they asked us how they 
[137] could get in. And we helped them to get into the 
business. 

Q. Did this take place after you sold the first $2,000 
worth of business? A. Yes. Well, I would say we had 
probably sold $1,300, before the first one asked. And then, 
as we grew—as our sales grew, more people got interested. 

Q. How many distributors have you sponsored since 
19G3? A. Jioughly, 1 would say, probably, 100 directly. 

Q. How many are still with you, as active distributors? 
A. Between 40 and 50. 

Q. So presently, the number of active distributors that 
you have is how many? A. We have, I would say, a 
rough guess—and this is not by count—but I would say, 
we have approximately GO directly-sponsored people. 
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Mr. Steiner: I’m sorry, I missed that. 

The Witness: Sixty. 

t t • • • 

[138] ..... 

Q. Have you had the occasion to examine— Let ask 
you this, first: What products does Symbra’ette .. A. 
Symbra’ette sells bras, girdles, swimwear, sportswear and 
lingerie. 

Q. 1 assume that Symbra’ette has competitors in this 
field. A. Oh, yes. 

Q. Have you ever had the occasion to examine the prod¬ 
ucts—some of the products from their competitors—of 
their competitors? A. Yes. 

Q. What did you observe? A. Symbra’ette’s quality is 
much better. It's a much better made product. 

Q. I think that you have testified that when you first 
became a Symbra’ette distributor you had purchased Sym- 
bra’ette products. Ts that correct? A. Right. 

Q. The amount of the purchase, I think you testified, 

[139] was $500. Is that correct? A. Uh-huh. 

Q. Were you required to make any payments at the time 
you became a Symbra’ette distributor, other than the pur¬ 
chase of products? A. No, sir. 

Q. Now, the $500 that you refer to, what does this repre¬ 
sent? A. It represents saleable merchandise, and neces¬ 
sary tools, such as brochures, to pass out to your prospec¬ 
tive customers. 

Q. Now, the value of the products that you had pur¬ 
chased from Symbra’ette at the time you became a dis¬ 
tributor, could you attach any label or name to this type 
of purchase? A. The merchandise— I may not have 
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your question exactly right. But the merchandise we 
bought was for resale to retail customers. 

Q. So is it correct to say that this amount, the $500, 
represents the wholesale-purchase price of Symbra’ette 
products? A. Right. 

Q. After you made the initial order, did you ever re¬ 
order Symbra’ette products? A. Oh, yes, sir, quite often. 

Q. Considering now the first reorder of Symbra’ette 
products—that is the first order after your initial order— 
[140] was there any change in price for your purchase of 
Symbra’ette products? A. No, sir. 

Q. What was that? A. No, sir. 

Q. Does the purchase price of Symbra’ette products for 
distributors increase or decrease, immediately following 
the initial order? A. Xo. 

# * * • • 

[148] . 

Q. What is your present profit, annually, as a Sym¬ 
bra’ette distributor? A. Roughly, $20,000. 

Mr. Steiner: I’m sorry. 

The Witness: Roughly, $20,000, on an average. 


By Mr. Wiseman: 

Q. Does this represent the fact that you and your wife 
work as a team? A. Yes. 

Q. How muc’ time does your wife spend on this pro¬ 
gram? A. Roughly, full time—a full-time job with her. 

Q. Approximately, how much time do you spend on this 
program? A. I spend, I would say, 25 hours a week on it, 
after working 40 hours for Uncle Sam. 

* * • • • 
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[155] ..... 

Cross Examination by Mr. Stone: 

Q. You talked about the marketing plan in your testi¬ 
mony before. What did you understand the marketing plan 
was? A. What did I understand the marketing plan was? 

Q. ^ es. A. 1 understood the marketing plan was bas¬ 
ically retail sales. And if you put enough effort into it and 
learned the business, that you could help other people to 
get into the business, and that you could earn an override 
from helping them. 

• • • • • 

[175] ..... 

Q. You testified on direct examination that you made 
$20,001) profit. Was that for a year or since you joined the 
program? A. Xo, that’s based on a year. That’s not— 
That’s not since we’ve been in business. Six years. That 
wouldn’t be too much profit. 

[170] Q. 1 don't understand. You say, in a good year 
you make $12,000 gross sales. A. 1 think you’re— We’ll 
go back. We do earn or what the people that we bring 
into the business do; plus our retail sales. Or more amply 
stated, we earn on a retail sales, as the marketing program 
shows you, plus an additional on what the other people 
that we bring into the business do in their business. 

Q. Finished? A. Yes. 

Q. I’m going to repeat, 1 suppose, but 1 just want to be 
sure 1 understand. $12,000 in a good year is not profit, it’s 
gross sales. So something less than $12,000 would repre¬ 
sent profit. Would that be a fair statement? A. I would 
have to—probably to give you the best answer of my ability 
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—and I don't liave any figures to back this up; and I’in 
merely giving you the best answer that 1 possibly can; 
because 1 didn’t come equipped with figures—but I would 
have to say tliat probably $10,000 or $8 to $10 thousand 
would be a good figure, because bear in mind that we buy at 
GO percent discount. 

Mr. Steiner: That is a profit on your own direct 
sales? 

Mr. Wiseman: I’m going to object to two attor¬ 
neys propounding interrogatories. We have to limit 
it to one. 

[177J Judge ITanscom: Yes. The questioning 
must be by one. So Mr. Stone, you propound the 
questions. Mr. Steiner, write Mr. Stone notes, if 
you want him to ask something. 

Mr. Steiner: Surely. 

By Mr. Stone: 

Q. So in a good year $12,000 gross sales represents GO 
percent of it would be profit? A. Yeah. Sixty percent will 
be profit, because she buys at a GO-percent discount. Now, 
I’m not going to say that her sales would be limited to 
that, because l don’t know. I mean, I didn’t come prepared 
to go into figures and try to figure that out. But if she 
had— I’m giving you the best answer I can. 

Q. You used the figures, on direct examination. A. 
That’s what I’m doing. I’m giving the best figures I can. 

Mr. Wiseman: Let’s not argue with the witness. 

Judge Hanseom: No arguing with the witness. 
The fact is though the witness did testify to certain 
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figures, and counsel is entitled to test him on those 
figures and question him out. 

So will you proceed, Mr. Stone! 

By Mr. Stone : 

Q. Getting back to the figures, again, I realize $S,000 or 
(iO percent of $12,000, are roughly—my mathematics are 
L17SJ not very good—$7,000 or $8,000 is profit that you and 
your wife made on your own direct sales. A. That’s a 
fairly good assumption, i can’t say that it’s exact. But 
it’s a good guess. 

Q. $20,000 profit would represent that $8,000 that you 
made in direct sales, plus, give or take $1,000 >r $2,000, 
$12,000 in overrides that you received? A. Plus the fact 
that for the volume that she does, she and the people that 
she lias helped get into this business, she earns, based on 
a volume level, if they do $12,000 or $15,000 in a given 
month, she will earn a $200 special performance bonus, 
which has to be counted into that. This is paid by the com¬ 
pany and it’s for performance. And that’s what the name 
of it is, and that's what it’s for. So you can add that in. 
Yes, that’s— l would have to say that’s about as close as 
I can guess at it. 

• • * • • 

[179] . 

Q. Let me show you a copy of Commission Exhibit 71. 
It’s entitled Purchase Volume Discount Record. Can you 
explain to me what the document represents? A. If I can 
read it? 


20Ga 


John F. Sanford—for Respondent—Cross 

Yes. I can tell you what it represents. It represents 
the purchase volume discount record which is what she 
earns her discounts on, on this right here, plus this, is 
what she earns, based on bringing these people into the 
business, based on their volume. 

Q. This is what it would be for a month! A. Yes. 

Q. For January ’71 ? A. That would be for a month. 

Q. Your wife is listed here as district manager. And 
there is a figure of $5,474.27). What does that figure repre¬ 
sent ? A. To me, that would represent her personal pur¬ 
chases from the company. 

Q. That’s what she ordered from the company! A. 
Right. 

11S0J Q. Would that 1 m* tin* GO-percent figure? A. That 
would be bought at— No. That would be the— That 
would be the total. Well, are you prepared for about 15 
minutes of explanation to explain that figure right there! 
—I mean, the technicalities behind how that figure is ar¬ 
rived at? This is the retail value minus a certain figure 
of which she earns a discount on. 

Judge Ilanscom: So the record will be clear, you 
used the words "this is,’’ what is "this"? This is the 
figure $5,270? 

Mr. Stone: $5,474.25. 

By Mr. Stone: 

Q. 1 realize there are some technicalities, but would it 
be fair to say this is not what you paid for the goods but 
what they’re worth, if she was going to sell them? A. 
Right. 

Q. What is Alberta— A. Alberta Bond. 
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Q. She is what? —a senior key? A. At that time, she 
was a senior consultant. 

Q. There’s a figure there of $682.45. A. That w’as her 
purchases from the company. 

Q. From the company? A. From the company. 

Q. Not from your wife? [181] A. No, from the com¬ 
pany. 

Q. There’s a percentage figure of 15, what does that 
mean? A. That means that my wife earned an override 
of lo percent on what Alberta Bond’s volume was, for go¬ 
ing to Evansville, Indiana, and training her and helping 
her with this business; keeping in contact with her monthly 
by telephone and quite a few letters. 

Q. So Alberta Bond was directly sponsored by your 
wife? A. Not directly sponsored by my wife, no. She w r as 
sponsored by her sister-in-law, who decided that she was 
not cut out tor sales of any kind. And we inherited Alberta 
by, as l said, the— 

Q. What was her sister? A. ller sister-in-law, not 
mine. 

Q. Sister-in-law. What position did she hold? A posi¬ 
tion in Symbra'ette ? A. Yes. She was a district director 
or-district manager in Symbra’ette. 

Q. Sponsored by your wife? A. Yes. 

Q. So Alberta Bond was sponsored by your sister-in-law. 
Is that correct? A. Her sister-in-law. 

[182] Q. Sc your wife gets 15 percent of her retail 
sales? A. Right. 

Q. Is that generally true for, Faye Moore, the next per¬ 
son? A. Faye Moore was directly sponsored. 

Q. Directly sponsored by your wife? A. Right. 
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Q. Sylvia Morris? A. Sylvia Morris was directly spon¬ 
sored. Xo. Sylvia Morris wasn’t. The second time Sylvia 
Morris came into business, she was directly sponsored. She 
was indirectly sponsored and she went out of business and 
stayed out for a while. Then she decided she wanted to 
come back in. So wrote us a letter. We went to her home¬ 
town and helped her get started again. 

Q. You said indirectly sponsored. Who was she spon¬ 
sored by? A. Jim and Mary Jennings. 

Q. Who sponsored Jim and Mary Jennings? A. We 
did. 

Q. \\ hat about Ruby Edge? She’s listed as a supervisor. 
A. Ruby Kdge was sponsored by Sue Cooper. Sue Cooper 
became ill and could not continue. So Ruby Edge, by clos¬ 
ing the ranks, became directly sponsored by us. 

Q. Darren Wasson? [183] A. Darren Wasson, same 
process. She came to 11 s directly because her sponsor just 
decided this wasn’t the business for her. 

Q. How about Ina McGhee? A. Ina McGhee was di¬ 
rectly sponsored by us. And if my figures are correct, my 
memory is correct, she came in March of 1DGS. And I 
would say that she retailed more merchandise than any¬ 
body in the company. 

Q. Has Ina sponsored anybody? A. Yes, several people. 

Q. And does your wife get an override on— A. Not on 
these people. It's on this volume. 

Q. This volume? A. Right. 

Q. But the people that Tna would directly sponsor, their 
sales would become part of Ina’s purchase volume? A. 
Yes. The best way I can explain it to you is like Metro¬ 
politan Life Insurance Company, the debit agent collects 
the payment, the supervisor earns a percentage of his col- 
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lections, the district manager earns a percentage and on 
up the line. That’s the best way l can explain that to you. 

Q. So in other words— Let me paraphrase it again. 
So lna McGhee’s directly sponsored supervisors senior 
beys, retail sales that they made become part of her pur¬ 
chase volume. A. Right. 

[184J Q. And that purchase volume your wife gets 15 
percent? A. Xo, five. 

Q. Five percent. 

I show you Respondent's Fxhibit 129, which was just 
received into evidence. It’s entitled Monthly RPV Record. 
Can you— l he name on it is Both Yinett, and your wife 
is listed as sponsor. A. Uh-lmh. 

Q. Can you explain some of the figures? The first 
column is the month. That’s self-explanatory. It says: 
Personal Purchases. And there’s a column of figures under 
that. Can you tell me what those figures represent? A. 
r l hose figures right there, in this column, represent per¬ 
sonal purchases by Beth Yinett by the month. 

Q. From? A. From the company. 

Q. And that represents the value that she was going to 
sell them to a consumer? A. Approximately. 

Judge Hanscom: Is the column clear in the rec¬ 
ord? 

Mr. Stone: I believe so. 

Judge Hanscom: Is it clear in the transcript? 

Mr. Stone: Personal Purchases Column. 

Judge Hanscom: It’s labeled that? 

Mr. Stone: Yes, sir. 



210a 


John F. Sanford—for Respondent—Cross 

[185] . 

A. Personnel Group RPV, as I said, the people she, her¬ 
self, and the people below her brought into the business. 

Q. Does your wife get an override on these? A. She 
gets an override on this right here. 

Q. She gets an override on Personnel Group RPV? 
[ISO] A. Total RPV. 

Q. Total? A. Total RPV, right. 

Q. What percentage does she get? A. At that time, it 
was five. 

Q. Five percent. A. No. At that time, it was three 
percent. Recause Beth Vinett— Let’s see what time we’re 
talking about now. 

Q. April 1070. A. April 1070— 

Q. Looks like December 1071. A. Probably from right 
here up, three percent; and from here down, five. Because 
the marketing program changed at that time. 

Q. It went up or down? A. It went up. It went up, be¬ 
cause they put in the regional director level. 

* * * * * 

[187] ..... 

Q. Would it be fair to say that this total RPV column 
of Beth Vinett’s monthly RPV record represents her di¬ 
rectly and indirectly sponsored supervisors, senior keys, 
keys? A. Plus her personal volume, yes. 

Q. Plus her personal volume, all right. 

And each person that was directly and indirectly spon¬ 
sored by Beth Vinett had the right also to sponsor other 
people. Is that correct? A. Sure. 

* • • • • 
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[192] * * * * • 

Q. But would it also be fair to say that the more people 
in your organization selling, the more money you’re going 
to make? A. Absolutely. 

Q. \ou testified on direct examination that your wife or 
you or both of you paid $500, I think, when you joined the 
program. A. This is— To the best of my ability to tell 
you, yes, this is what it was. It wasn't to .join the program. 
It was to buy merchandise. There’s quite a difference 
there. 

***** 

[195] ***** 

Q. On or about February 1, 1968, your wife joined the 
Symbra’ette marketing program. A. Right. 

Q- Is that correct? A. That is correct. 

Q. She paid $500, to the best of your knowledge? A. 
To the best of my knowledge, she paid $500 at that par¬ 
ticular instance. 

Q. She paid $500— A. To buy merchandise. 

Q. Merchandise. A. To sell. 

Q. And at that time, she also became a member of the 
Symbra’ette organization. Is that also correct ? A. Right. 
1 \ itliin a very short period of time. I don’t know the exact 
date. I could go back to the bank records and check and 
see. But within a very short period of time, she went to 
the bank and borrowed $1,200 more to buy merchandise 
to sell, that she had sold—had orders for, within this 
short period of time, within, I’d say, 10 days or less. 

Q. I be time that she made this purchase, she was a 

[196] member of the Symbra’ette organization. A. The 
next purchases, yes. She had to be or she couldn’t buy 
from the company. 
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Q. Lot mo carry that last question just a stop further. 
Would it he fair to say— Lot me rephrase that. 

When she became— After she paid her $500 and subse¬ 
quently purchased some additional merchandise that you 
just testified to, she became, at that time, a member of 
the Symbra'ette marketing program. A. No, sir. She be¬ 
came a member of the Symbra’ette marketing program, 
when she made her initial purchase. She purchased mer¬ 
chandise— The next purchase you're talking about was 
for saleable merchandise. It was not— 

Q. So wiien she paid her $500, at that time, did she have 
the right to sponsor other people! A. Certainly, pro¬ 
vided that she could train these people. 

Q. And any person that she sponsored had the right to 
sponsor other people. A. Yes. To my knowledge, there’s 
nothing that says that you can’t sponsor people. The only 
stipulation we make is that you train these people. 

Q. So anybody that joins the program at whatever level 
has the right to sponsor other people. A. Oh, absolutely. 

L107J Q. Did this have any value or any influence on 
your wife—you or your wife joining the program! A. 
Yes. It most certainly did. And it would be obvious to say 
that anybody that didn’t take it into consideration cer¬ 
tainly should not he allowed to come into the program, 
because they are not capable of understanding the program 
and we do try to screen our people. 

• • • • • 

[207] Q. When somebody comes to you interested in 
joining the Symbra’ette organization, do you make any— 
have you made any financial representations to them? A. 
Have I made any financial representations to them? Not— 
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Xot what they are going to make, no. I show them 
\shat their discounts are and what their overrides are. 
And that’s as far as I go with that. 

• * • * • 

Redirect Examination by 

• • • • • 

[216] ***** 

Q. Now, in Commission Kxhihit CX 71, you mentioned 
there that, on cross-examination, it appears that the ques¬ 
tion was whether or not you were a district director or 
district manager. I’d like to have you look at CX 71, and 
tell me precisely what the title of your distributorship was 
A. Regional manager. 

• * * • • 

[231] ..... 

Dirk \\ assenaar was thereupon called as a witness for 
the Respondent and, having been first duly sworn, testified 
as follows: 

Direct Examination by Mr. Wiseman: 

• * . . . 

l-3b] A. \ es. 1 think this program does offer a unique 
opportunity to many members of our society who would 
like to engage in a small business, but who, obviously, 
would not be able to enter into a small business opportu¬ 
nity because the resources and the experience involved are 
not available to them. 

I think this kind of program offers a unique opportunity 
to that kind of an individual. 

• * * * * 
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[244] ..... 

Q. Dr. Wassenaar, a multi-level direct selling program 
which requires an initial operating inventory for distribu¬ 
tors in the neighborhood of $200, in your opinion, is such 
a program a fair business opportunity? A. Yes. I would 
go one step further. 1 would say it is a unique opportunity, 
because there are very few small business possibilities for 
anyone open with this kind of a money—this kind of a 
capital. .Most small business opportunities would require 
capital which would be orders of magnitude higher than 
this, yes. 

[24o] Q. A multi-level direct selling program in the 
nature of a sponsored-type program in which a participant 
can only join the program at the lowest level and has to 
w trk his way up to the higher levels by increasing the 
sales, in your opinion, could such a program be a fair 
business opportunity? A. Yes, it certainly is. 

Q. A multi-level direct sales program, Dr. Wassenaar, 
in which a participant can be refunded in full for his 
initial purchase within a period of time—such as: 30 or 
DO days—in your opinion, does such a program present a 
fair business opportunity? 

• • • • • 

[2G0] ..... 

Q. How does the Symbra’ette marketing program differ¬ 
entiate itself from the traditional direct-selling marketing 
programs? A. I would say it is more performance ori¬ 
ented. It is more competitive in many ways than a more 
traditional program. For instance, if I hire someone to 
sell in a certain district and a person does not work out 
very well, the potential of that district is gone. Under the 
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Symbra’ette program, if the distributor doesn’t go around 
actively after the business someone else can. There’s not 
the territorial protection that many of the more traditional 
programs have it. Again, it is not a salary. It is the mar¬ 
gins that you earn from your activity. So I would, in 
general, say it is an aggressive result oriented program. 
From a marketing point of view, it’s very desirable. 

Q. Are there any other differences besides that? A. 
Yes. I think the program has a unique aspect in a sense 
that— 

Q. Excuse me. Which program? A. The Symbra’ette 
program. The Symbra'ette program has a unique aspect, 
in a sense that it has the ability to develop rather quickly. 
I mean, rather than a sales manager going out and trving 
to locate, interview, train salesmen, in the Symbra ette 
program there will be several persons who are [261] in¬ 
terested in trying to locate new consultants that can do 
• • • • • 

Q. Under the old Symbra’ette program, once a person 
signed a sales agreement to become a distributor, is it 
not true that each person had the right to go out and seek 
additional distributors? A. Yes. To my knowledge, each 
member of the organization can sponsor new members, 
yes. 

Q. Was there an incentive for him to do so? A. Well, 
I would say certainly. Also, I must state at this time that 
some people might have only looked at the benefits and not 
the trouble going with this. But certainly, I think it would 
be and was an attractive feature of the plan. 

Q. What were the benefits involved? A. The benefits 
were that if the new sponsored person would be successful 
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the person that would have brought him into the organiza¬ 
tion and would have trained him ami supervised him and 
taught him the trade, per se, would benefit from the sales 
that this new person would generate, yes. 

Q. When you say the sales that this new person would 
generate, does it matter whether or not the new person 
actually sold or were the overrides or benefits based on 
the new person's purchases? [2G2J A. The benefits were 
related to all the purchases the new individual made from 
the company, yes. 

« • • • • 

[273] ..... 

The Witness: First, I think, what Mr. Steiner is 
hinting at here— And of course, this is a well-known 
term that is applied to this kind of a program, when 
they talk about [274] pyramid programs. And of 
course, if you take an abstract model in which you 
state certain basic assumptions— And let me just 
give another example. If I have a business of myself 
today, doing a half million dollars a year and I 
double within one year and I double again, I can 
prove quickly that within 25 years I will sell more 
than the total gross national product of the whole 
country. But obviously, is that extrapolation rea¬ 
sonable, is it in accordance with facts, it remains to 
be seen. So certainly, if Mr. Steiner wants me to 
show here that if you take certain of these basic 
assumptions and you put you here and take the same 
kind of organization, I think you can prove quite 
clearly that before long the whole country will be 
working for you. I find this is an exercise in futility. 
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Because T think this is not at all in correspondence 
with the iaets. 1 think yesterday we heard an inter¬ 
esting case— 

Cross Examination by Mr. Steiner : 

Q. Doctor, I hate to interrupt you, hut I think I have a 
right, since 1 did ask you a question. I would like— 

Mr. Wiseman: I wonder if the Court would like 
to hear the complete answer here. 

Judge Hanscom: Finish your answer, Dr. Was- 
senaar. The problem is, of course, that I suppose 
the doctor could go on all morning, and there would 
have to be a certain point which 1 would have to stop 
him. Continue. 

[275] 1 he Witness: To this specific question, I 
could not say how long it would last before the whole 
country would be working for you, but it would be a 
limited amount of years. I think we can all agree on 
that. But I think I should point out that this is just 
a model. It doesn’t fit reality. I think it’s futile to 
en £ a o e > n this at this point. I think just yesterday 
you showed some beautiful evidence of people, people 
discontinuing, dropping out and later coming back. 
I think we should stay realistically. And I think the 
facts of this case indicate that after 10 years there 
are only 3,000 distributors. So obviously, the ques¬ 
tion ot saturation, the whole country working for 
this company, is probably not even at hand. 
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Q. Why is that model a picture of futility? A. The key 
factor not in this model is the fact that there is an oppor¬ 
tunity. And in practice, you will lind that this happens 
very often, that distributors go into this for a while and 
they get tired of it or they find greener pastures or they 
get pregnant or they get married or they get transferred 
and they give up this particular kind of program. So you 
have to consider a drop-out rate. Xow, certainly, if you 
have a certain number of local distributors already, any new 
person joining the organization will recognize a certain 
amount of saturation is taking place, you are now compet¬ 
ing. You are not [270] alone in the Santa Clara Valley, 
but there are others. Like any other business opportuni¬ 
ties, this limits the potential market and anyone will see it. 
So as the company grows, the number of people that will 
join the company will become smaller, the number of people 
dropping will probably increase and this thing will balance 
out to some kind of an equilibrium. 

• • • • • 

[288] • • • • • 

By Mr. Steiner : 

Q. If the multi-level feature of the Symbra’ette sales 
program were eliminated from the Symbra’ette marketing 
program, by the elimination of that feature we still have 
a marketing program which involves party plans, sales, and 
fitting [289] by distributors, which involves selling the 
product, the quality of which— I, personally, have never 
had an opportunity to use it—but the product of which there 
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lias been no dispute as to the quality, if the multi-level 
ieature—meaning the sponsoring feature—were taken 
away, would it have any adverse effect on Symbra’ette? 
A. \es, I think it would certainly be disadvantageous to 
the company, because the program, as you described it, as a 
more traditional program, would involve a very substantial 
task upon the company of hiring and training regional 
managers, hiring anti training individual salesladies to go 
around. There’s a high turnover in this kind of an area. 
So it would be a continuous kind of effort on the part of 
the company. It would involve substantial expenses, be¬ 
cause they would have to locate company personnel 
throughout different parts of the country. I question 
whether any company oi moderate size could accomplish 
this financially. This is where the financial consequences 
would be very substantial. It also would take a much longer 
period of time to develop an organization of that type. 

Q. So that from the company’s point— Is it your opin¬ 
ion, from the company’s point of view, one of the advan¬ 
tages to the multi-levei program is that in addition to 
selling the product, they are also increasing the sales 
force of the product to this marketing plan? [290] A. Cer¬ 
tainly. It s an aggressive which allows for building up an 
effective marketing network in a very short period of time, 
shorter than you can do in the traditional ways. For a 
smaller manufacturer in a highly competitive marketplace, 
it is probably the only feasible way, in this day and age, 
you can do it. T don t think it’s feasible today, to duplicate 
an Avon or P’uller Brush, which are really old-time com¬ 
panies, which traditionally got their start 50 years ago. I 
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think it would be extremely difficult and it would require 
a lot ol' assets to follow the traditional approach, yes. 

Q. So that to increase the number of distributors, the 
people in the program must, by the marketing plan, be able 
to offer some incentive to the prospective distributors. Is 
that correct? A. Yeah, compensation for services expected 
from them, yes. 

Q. In addition, are there two different forms of com¬ 
pensation that could accrue to these prospective distribu¬ 
tors? A. Yes. One is as a result of retail sales; and the 
other is in a form of wholesale sales, and has a compensa¬ 
tion for training and developing pi ople, yes. 

• • • • • 






State of Nf.w York, 
County of New York, ss.: 


Joseph Boselli , being duly sworn, deposes 

and says, that on the 16th day (April 19 75 , at 2:30o’clock 

Pil. he served the annexed Joint Appendix, in RE: GER-RO-MAR, INC. et al v. 
FEDERAL TRADE COMMISSION No. 74-2343 

upon Baldwin Ogden, Esq. 

EsqpS)., Attorneypt) 

f Respondent 


by depositing 2 true copies 

thereof in a Post Office Box regularly maintained by the Government 
of the United States and under the care of the Postmaster of the 
City of New York at Village Station, New York, N. Y. 10014, enclosed * 
in a securely closed wrapper with the postage thereon prepaid, ad¬ 
dressed to said attorney (X) at (his/tKfHIcpf office 

Federal Trade Commission, Washington, D.C. 20580 


that being the address designated in the last papers served herein by 


the said attorney. 





Sworn to before me thi, 

// M (I'/"/' /J 

day of /' / 19 


JOHN WUSICK 

Notary Pulri’c, Slate i ( Nw* Yort 
No. 314 302133 
Qualified in New York County 
Commission Expires March 30, 1976 








State of New York, 
County of New York, 


ss .: 


Joseph Boselli f being duly sworn> deposos 
and says, that on the 16th day of April 19 75 , at2:30 o’clock 


P. M. lie served the annexed Joint Appendix in RE: 
et al v. Federal Trade Commission no. 74-2343 


Ger-Ro-Mar-Inc. 


upon 


Hogan & Kartson 


Esq(s)., Attorney(s) 


for 


Amicus Curiae 


by depositing 2 true copies 

• # 

thereof in a Post Office Box regularly maintained by the Government 
of the United States and under the care of the Postmaster of the 
City of New York at Village Station, New York, N. Y. 10014. enclosed * 
in a securely closed wrapper with the postage thereon prepaid, ad¬ 
dressed to said attorney(s) at (his/their) office 

815 Connecticut Ave. N. W. Washington, D.C. 20006 


that being the address designated in the last papers served herein by 
the said attorney. / 

Sworn to before r is At 
day of L 19 ?->* 

. 


JOHN ALUSICK 

Notary Public, State of New Yorlc 
No. 31-4602133 
Qualified in New York County 
Commission Expires Uaicti 30, 1976 



'Jj/lUulCy 





